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Economy 





Cost of Living 


FOOD 
a 


ALL ITEMS 
APPAREL 


Labor Force 


UP. Seasonally higher prices for food and apparel and in- 
creased housing costs were the principal factors responsible 
for an 0.3 per cent rise in the cost of living between August 
and September. The prices of all items in the Bureau of 
Labor Statistics’ Consumer Price Index for September aver- 
aged 114.9 per cent of the 1947-1949 average. The level was the 
highest since August, 1954. 
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DOWN. Both employment and unemployment dropped be- 
tween mid-August and mid-September as young people left the 
labor market to return to school. Employment was down 
755,000 to 64.7 million; unemployment was down 88,000 to 2.1 
million. Nonagricultural jobs dropped off about one million 
to 56.8 million. Farm jobs rose 339,000 to 7.8 million. The 
total labor force dropped from 70.695 million in August to 
69.853 million in September, a loss of 842,000. 
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Industrial 
Production 


UP. Another record high was set in September—141 per cent 
of the 1947-1949 average, seasonably adjusted—according to 
preliminary estimates. The boost represented an increase of 
14 per cent over the level of a year earlier. Mineral production 
increased one point to 121; manufactures increased one point 
to 143 (durables were up two points to 160, nondurables were 
steady at 125). 
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Manufacturing UP. Factory pay averaged $1.90 an hour during September, 
two cents above August and nine cents above September, 1954. 

Wages and Weekly pay averaged $77.90, a record. The increase above 

Hours August was $1.57; it was $6 higher than a year earlier. The 
workweek lengthened during September to an average 41 
hours, 24 minutes longer than in August and an hour and 18 
minutes longer than in September, 1954. 
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Construction UP. Total new construction in September was at the season- 
ally adjusted annual rate of $42 billion, up at the rate of $400 
million over the previous month. Both private and government 
construction contributed to the increase. Signpost: Construc- 
tion contracts awarded declined in September for the third 
successive month. 
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SEASONALLY ADJUSTED ANNUAL RATES 


TOTAL NEW CONSTRUCT 


Gross UP. Preliminary estimates for the third quarter of 1955 show 
N a $7 billion boost to a new high—a seasonally adjusted annual 
ational rate of $392 billion. The biggest factor was an increase in 
Product personal consumption expenditures at the rate of $6 billion 
to $256.5 billion. Lesser increases were recorded in gross 
private domestic investment (up $600 million to a $60.7 billion 
rate) and government purchases (up $600 million to an annual 

rate of $75.5 billion). 
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DOWN. After cresting at 334.2 in the week ending Septem 
ber 23, the SEC composite index of 265 common stocks 
plummeted downward across the board. By October 14 th: 
index had dropped to 304.7, the lowest point since June. All 
kinds of companies were involved in the drop. Manufactures 
dropped about 40 points. Analysts attributed the market 
situation to uncertainty caused by President Eisenhower’s illness. 
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Consumer UP. Total consumer credit outstanding reached a new high 
of $33.6 billion in August, an increase of $740 million over 

Credit July. Nearly all of the boost was in instalment credit (up $679 
million to $26.1 billion). Noninstalment credit rose $61 million 
to $7.5 billion. Since 1939, noninstalment credit has trebled, 
while instalment credit has increased by six times. 
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Personal DOWN. Personal income showed a slight decline between 
july and August (down $300 million to $305 billion). The 

Income drop was not significant, because the July total included lump- 
sum retroactive salary increases to federal employees. Basi- 
cally, personal income, especially labor income, showed a steady 
gain over the past year. 


National UP. Compensation of employees increased $5 billion to a 
seasonally adjusted annual rate of $224.3 billion between the 

Income second and third quarters of 1955. Business and professional 
income also rose, while farm proprietors’ income declined. 
Preliminary estimates for total national income during the 
quarter were not complete at press time; however, there were 
indications that it would show an increase. 


November, 1955 @ Labor Law Journal 





The Developing Law 





Comment on 
Current Labor 
Problems 








Recent Right-to-Work Decisions: 


A Challenge 


By MAURICE C. BENEWITZ 


WO RECENT DECISIONS in right- 

to-work cases emphasize the reasons why 
right-to-work legislation overshadows the 
Taft-Hartley Act as the major current labor- 
political issue.* These decisions by the Ne- 
braska and Louisiana Supreme Courts raise 
fundamental challenges to federal control 
of labor relations in interstate commerce. 


The Nebraska Supreme Court ruled, in 
Hanson v. Union Pacific Railroad Company, 
that the 1951 amendment to the federal 
Railway Labor Act* is unconstitutional. 
The 1951 amendment permits a union and 
management to agree to a union shop clause 
“notwithstanding any statute or law, state 
or federal, that forbids such agreement.” ‘ 
The Nebraska court held that this provi- 
sion improperly burdens the right to work 
of employees and infringes on their free- 
doms in violation of the First and Fifth 
Amendments to the Constitution of the 
United States. 

The Louisiana Supreme Court, in Peigts 
v. AFL Meat Cutters Union® has placed 
serious burdens upon collective bargaining 
in intrastate bargaining units in Louisiana. 


The court upheld a lower court injunction 
against picketing of a local food market to en- 
force demands for an exclusive bargaining 
agent clause in the collective agreement. At the 
time the picketing began, there were two em- 
ployees in the bargaining unit. Both were 
union members and favored such a clause, 

This article will examine some of the 
effects of these two decisions upon bargain- 
ing and some of the questions the rulings 
raised. 

Because Congress has enacted legislation 
controlling labor relations in interstate com- 
merce, most judicial opinion has held that 
any state regulation in a pre-empted area 
must spring from a specific Congressional 
delegation of power. Prior to the Hanson 
decision of the Nebraska Supreme Court, 
most courts had ruled that state right-to- 
work act limitations on union security were 
enforceable upon bargaining units in inter- 
state commerce because of such a Con- 
gressional grant of power. Section 14(b) 
of the Labor-Management Relations Act 
specifically allows such state regulation of 
union security.’ 





1E. F. Cheit, ‘‘Union Security and the Right 
to Work,”’ 6 Labor Law Journal 357 (June, 
1955). 

228 LABOR CASES { 69,322, 71 N. W. (2d) 526 
(Neb., 1955). [Two new cases involving like 
issues are discussed in this Journal at p. 806. 
—Ed.] 

344 Stat. 577 (1926), 
Sec. 152 (1952). 


as amended, 45 USC 
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*Quoted by Nebraska court from Otten v. 
Baltimore and Ohio Railroad Company, 23 
LABOR CASES { 67,661, 205 F. (2d) 58 (CA-2, 
1953). 

5 28 LABOR CASES {| 69,242 (1955). 

6 See M. C. Benewitz, ‘‘Nature and Effect of 
State Right-to-Work Laws,’’ 1 Wayne Law Re- 
view 165 (Summer, 1955). 


741 








The author is assistant professor of 
economics, City College of New York. 





Since the Railway Labor Act, as amended 
in 1951, makes no such provision for state 
regulation, it has been held that state right- 
to-work acts do not apply to units within 
the jurisdiction of this federal law. In a 
situation similar to that found in the Hanson 
case, the Texas Court of Civil Appeals re- 
versed a lower court and held that for railway 
bargaining units the federal statute and not 
the Texas right-to-work act applies.’ Similar 
decisions were rendered by a Virginia court 
in 1954° and by the United States District 
Court for the Southern District of Florida 
in 1953.° 

If the Nebraska ruling should be upheld 
by the United States Supreme Court,” the 
basis and method of control of union security 
arrangements would be greatly altered. 
Furthermore, Congress would be precluded 
from acting in this area. 

When the United States Supreme Court 
upheld the right-to-work laws in Lincoln 
Federal Labor Union v. Northwestern Iron 
and Metal Company," there was no implica- 
tion in the decision that Congress could not al 
low a union security arrangement if it wished. 
Apparently, the Court believed that Congress 
could allow or ban union security agree- 
ments or could allow concurrent state regu- 
lation as it chose. 

Congress clearly intended, in the 1951 
amendment, to allow union security agree- 
ments to be enforced in bargaining units 
within the jurisdiction of the Railway Labor 
Act. But the Nebraska Supreme Court 
ruled that the union shop is a violation of 
freedoms guaranteed by the First and Fifth 
Amendments to the Constitution and that 
Congress could not allow such agreements. 
What the Nebruska Supreme Court has done 
is to challenge the right of Congress to legis- 
late in the area of union security. 

If the Nebraska court is correct, Section 
14(b) of the LMRA and the court decisions 
declaring it valid were based upon a false 
premise—that Congress had the power to 
allow union security agreements. If the 
Hanson decision is correct, Congress could 
not, by repeal of Section 14(b), invalidate 
state restrictions on union security in those 


areas of interstate commerce within th 
jurisdiction of the LMRA. Finally, if this 
decision is correct, state right-to-work laws 
are unnecessary, since all union security) 
arrangements are violative of constitutiona! 
rights. State and federal courts would be 
bound to enjoin the operation of any union 
security agreement even in the absence of 
any regulatory legislation. 

This case may be appealed to the United 
States Supreme Court. One can safely con- 
clude that, if the Court consents to take 
the case, the course of American regulation 
of industrial relations will be greatly affected 
by the decision. 

The Hanson case appears to challenge 
Congressional control of union security in 
interstate commerce; the Louisiana Supreme 
Court decision in the Peigts case appears to 
endanger collective bargaining as such in 
Louisiana and in any other right-to-work 
state whose courts may be influenced by 
this decision. 

The Peigts case concerned an intrastate 
commerce bargaining unit, and was not 
decided on constitutional principles. But 
the decision appears to apply to all bargain- 
ing units in Louisiana whether in intrastate 
or interstate commerce. 


The court ruled that a contract clause giving 
a union the exclusive power to bargain for 
all employees, union and nonunion, curtails 
the prerogatives of the nonunion worker. 
The liberty to make an individual contract 
and to make concessions is the worker’s 
right, the majority held. Since such con- 
cessions cannot be made where there is an 
exclusive bargaining agent, this arrange- 
ment “abridges” the right to work of the 
nonunion worker in violation of the Louis- 
iana Right-to-Work Act. 


A dissenting member of the court, Justice 
Hawthorne, indicated that the decision pre- 


vents collective bargaining through rep- 
resentatives of the majority even though 
nothing in the contract forces the minority 
to join the union. 


The decision is stated in such general 
terms that this writer concludes that the 
court intended it to apply to all Louisiana 
bargaining units whether in intrastate com- 
merce or interstate commerce. To the extent 
that the decision is enforced, it makes any 

(Continued on page 768) 





™ International Association of Machinists v. 
Sandsberry, 27 LABOR CASES { 68,788 (1954). 

8 Moore v. Chesapeake and Ohio Railway 
Company, 26 LABOR CASES { 68,640 (Richmond, 
Hustings Ct., Va.). 

°In re Florida East Coast Railroad Company, 
24 LABOR CASES { 67,806. 
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7% An appeal to the United States Supreme 
Court was filed on October 7, 1955, and the 
case was docketed at No. 451 under the name 
of Railway Employee’s Department, AFL v. 
Hanson. 

1116 LABOR CASES { 64,898, 35 U. S. 525 (1949). 
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in Labor Arbitration Awards 


By A. D. JOSEPH EMERZIAN 


RBITRATION is a method of settling 

differences between parties which the 
parties are unsuccessful in resolving them- 
selves. In stipulating to arbitrate their differ- 
ences, the parties elect to relinquish their 
judgment to an arbitrator and agree to accept 
his award. Of interest to those using arbitra- 
tion, therefore, are the standards or criteria 
which arbitrators apply in the construction 
of new agreements or the interpretation of 
existing ones. 

Although this study is limited to the 
standards employed by the Connecticut 
State Board of Mediation and Arbitration, 
application of these findings is universal in 
the arbitration process. 

Knowledge of the standards applied by 
arbitrators is of value in predicting arbitra- 
tion decisions. However, in no sense is this 
process simple or highly reliable, since 
many awards are based upon multiple stand- 
ards which make it difficult to evaluate the 
weight placed upon each standard. Further- 
more, it may not be possible or even desir- 
able for the arbitrator to apply standards 
rigidly. The arbitrator’s objective, particu- 
larly in contract negotiation cases, is to pro- 
vide a solution that is satisfactory enough 
to both parties to be workable. On the 
other hand, if multiple standards are addi- 
tive in a given case, a reasonably accurate 
prediction is possible. 
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ARBITRATORS HAVE DEVELOPED 
AN ALMOST COMPLETE SYSTEM 
OF INDUSTRIAL JURISPRUDENCE 
IN CONTRACT INTERPRETATION 





Knowledge of standards is also of assis- 
tance to parties in the preparation of their 
positions since the application of standards 
generally necessitates the introduction of 
supporting evidence. 


Contract Negotiation Standards 

cases are brought 
before the board when the parties are un- 
able to agree upon the terms of their collec- 


Contract negotiation 


tive bargaining agreements. The parties 
give the board the power to determine the 
characteristics of their contractual relation- 
ship with respect to wages, hours and other 
conditions of employment. 

If the submission does not specify the 
standards which the board must use in its 
deliberations, it is free to apply any stand- 
ard or standards. In a few cases, the sub- 
mission does contain such limitations. Also, 
in the matter of wages, the parties frequently 
specify the area within which the determi- 
nation must fall. 
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The following discussion illustrates the 
application of standards in contract negotia- 
tion cases. 


Prevailing Practice.—This important stand- 
ard gives effect to the collective bargaining 
experience of other parties. The results of 
their experience as manifested in contracts 
serve as a norm for comparison with the 
contractual demands of the parties in dis- 
pute. “An award based upon application of 
this standard is not likely to be too far from 
the expectations of the parties, since most 
persons in the business community have 
long accepted the idea that there should be 
no basic inequalities among comparable in- 
dividuals or groups.” * 


A major problem in applying this criterion 
is to define the proper basis for comparison. 
Many possibilities exist. Each of them, if 
applied, generally resuits in conflicting claims. 
The board must decide which prevailing 
practice should be used* and how it should 
be applied in the particular case.* 

Although it is difficult to generalize, be- 
cause of the small number and diversity of 
cases studied, the board does appear to fa- 


vor a competitive-area-industry application 
in wage cases.* This means a comparison of 
firms which are members of the same indus- 
try, are competitive, and are located, at a 
maximum, within Connecticut. The board’s 
application is made, therefore, upon reason- 
ably comparable classifications of labor with 
a profound reluctance to award competitive 
advantage or disadvantage on the basis of 
lower or higher wage rates. A corollary 
basis of comparison is the area-industry cri- 
terion.” The board does not feel that it is 
necessary for the wages of one firm in an 
industry to equal those of another firm in 
tne same industry located in a noncompeti- 
tive labor area.® 

Another basis for comparison sometimes 
employed by the board is the interindustry- 
area criterion.’ This means a comparison of 
wages paid for the same type of labor by 
firms in different industries but located in 
close proximity to one another. The argu- 
ment here is that people, performing the 
same type of labor in the same locality, are 
prone to grieve if differences exist in labor 
rates. And pressure exists to eliminate these 
differences, because, as it frequently occurs, 





1Frank Elkouri, How Arbitration Works 
(Bureau of National Affairs, Washington, D. C., 
1952), p. 95. 

? For assistance in determining the proper 
basis for comparison, the board, in at least one 
case, examined the basis of comparison em- 
ployed by the parties in their former negoti- 


ations. See City Lumber Company, Intercoastal 
Trucking Company and Wesco Sales Company 
(March 8, 1954). 

* The parties may specify the basis for com- 
parison. In one case before the board, the union 
had agreed that if it entered into a contract 
with a competitor of the company, which con- 
tained more favorable terms, this action would 
operate to amend the terms of the contract so 
as to give the employer full benefit of the 
better terms of such other agreements. Although 
this simplified the board's problem, it still re 
quired the application of several tests to deter- 
mine which firms were competitors. See Gerry 
Stevens, Inc. (April 19, 1954). 
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4Velvet Textile Corporation (September 8, 
1942); New Haven General Contractors Asso- 
ciation (May 26, 1947); New Haven Painting 
Contractors Association (June 11, 1947); Fabri- 
con Products of Connecticut (September. 23, 
1947); New London and Mohegan Dairies (Au- 
gust 6, 1948); A. F. Taylor Company (June 6, 
1950) ; Buckley Brothers (March 16, 1953); Durso 
and Geelan Company (June 5, 1953); City Lum- 
ber Company, Intercoastal Trucking Company 
and Wesco Sales Company (March 8, 1954). 

5 Armstrong Rubber Company (May 27, 1941); 
Connecticut Power Company (June 29, 1948, 
September 13, 1950); Derby Gas and Electric 
Company (October 16, 1952); Madwed Manu- 
facturing Company (June 22, 1953). 

® New London and Mohegan Dairies (August 
6, 1948). 

1 Armstrong Rubber Company (May 27, 1941); 
Household Fuel Corporation (December 7, 1942) ; 
Dextone Manufacturing Company (August 20, 
1948); A. F. Taylor Company (June 6, 1950); 
Wurtzel and Gordon (July 10, 1950). 
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the same union represents these similar skills. 
The board is careful in applying this cri- 
terion because it realizes that: “Comparisons 
with other industries are unfair except as 
comparisons may be made for truly com- 
parable labor classifications. 


Although the prevailing-practice criterion, 
in its several forms, has been discussed in 
connection with wages, the board also ap- 
plies it to other elements of working condi- 
tions such as vacations,’ holidays,” sick 
leave," union security,” shift premiums,” 
travel accommodations,“ welfare plans” and 
the workweek.” 


Wage Patterns.—A few of the board’s 
awards include a consideration of national, 
regional or local wage patterns. In a re- 
duced workweek situation, the board was 
influenced by the national pattern of award- 
ing “a larger per hour rate when the num- 
ber of hours per week is reduced.”” A re- 
gional industry wage pattern was determined 
on the basis of increases in wages granted 
by public utilities in several states around 
Connecticut, and the award was based, at 
least in part, upon this criterion.” Also in- 
cluded in the board’s thinking was a local 
wage pattern as measured by the increases 
negotiated with firms in a city by the same 
union.” 


Historical Relationship.—Although this 
standard could be classified under prevailing 
practice, there is some merit in considering 
it separately. In one award, which was 
settled primarily upon this criterion, the 
union claimed that it should receive the 
same increases granted to another firm, be- 
cause the wage scales of the two companies 
were originally negotiated at the same time 
with the same rates.” The board reasoned 
that the history of the wage scales at the 
two companies did give substance to the 


union’s claim “that the established relation- 
ship should be maintained.”™ In a more 
recent case, in which the evidence indicated 
that the company involved was the leader 
in setting local industry rates, the board 
reasoned that an equitable adjustment of 
these rates would not affect the company’s 
competitive position because, in all proba- 
bility, its competitors would also adjust 
their rates.” 


Historical Differentials—Established dif- 
ferentials of long duration are influential in 
wage determinations. In one case, the board 
recognized the traditional relationship be- 
tween the wage rates of masons and la- 
borers and the expectations of increases in 
one group being accompanied by increases 
in the other. On this basis, the board 
awarded a wage increase to the masons, in 
spite of the fact that the rates for laborers 
in the area had increased out of proportion 
to the increases in other geographical areas, 
and these rates were now as high as in any 
locality in the country.* Also, the board 
recognized the historical differentials be- 
tween painters’ and carpenters’ wages and 
denied a union claim that painters should 
receive equal wages because of similar 
skills.» The board felt justified in accepting 
this differential, because it believed that “it 
is usually possible for carpenters to main- 
tain a higher rate in a free market because 
they do not have to meet so much competi- 
tion from unskilled labor.” * On the other 
hand, it denied a union’s claim based upon 
a historical differential of 20 per cent be- 
tween two firms in the same industry, be- 
cause the union was not able to establish 
why such a differential was appropriate.” 


Ability to Pay.—The ability-to-pay stand- 
ard is an interpretation of the present and 
probable future economic position of a firm 
as measured by such factors as profit-and- 





8 Connecticut Power Company (June 29, 1948). 
Also Superior Window and House Cleaning 
Company, Royal Window and Home Cleaning 
Company, Aetna Window and House Cleaning 
Company and Sanitas Window Cleaning Com- 
pany (December 2, 1953). 

® Dextone Manufacturing Company (August 
20, 1948); J. Zwendling Bakery (August 20, 
1948); Derby Gas and Electric Company (Octo- 
ber 16, 1952); Wurtzel and Gordon (February 
8, 1954). 

1% Dextone Manufacturing Company (August 
20, 1948); Derby Gas and Electric Company 
(October 16, 1952); Wurtzel and Gordon (Feb- 
ruary 8, 1954). 

uJ, Zwendling Bakery (August 20, 1948). 

12 Derby Gas and Electric Company (October 
16, 1952). 

13 Case cited at footnote 12. 

14 Dextone Manufacturing Company (August 
20, 1948). 
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Greenwich Building Industry Association 
(August 13, 1952); Mutual Upholstery Company 
(December 11, 1952); Zenith Upholstery Com- 
pany (December 11, 1952). 

16 Connecticut Power Company (June 29, 1948); 
Wurtzel and Gordon (February 8, 1954). 

™ Connecticut Powe; Company (June 29, 1948). 

— Power Company (September 13, 
1950). 

1” New Haven Furriers (January 9, 1942). 

» Purity Hood Company (November 15, 1949). 

21 Case cited at footnote 20. 

22 Buckley Brothers (March 16, 1953). 

22 Greenwich Building Industry Association 
(August 13, 1952). 

24 Case cited at footnote 23. 

25 New Haven Painting Contractors Association 
(June 11, 1947). 

26 Case cited at footnote 25. 

*7 Connecticut Power Company (June 29, 1948). 
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Here is the passenger list of the first 
rocket ship to Mars: one meteor- 
ologist, one anthropologist, one 


pathologist, one biologist, one ar- 
chaeologist and two union organ- 
izers!—Cartoon 
Hosiery Worker. 


caption in the 





loss statements, status of orders and eco- 
nomic trends. An evaluation of a firm’s 
ability to pay involves the necessity for 
prognostication, because the incidence of 
such awards is not only in the past, if retro- 
active, but more consequential in the future. 


The argument of ability to pay or perhaps 
better, the inability to pay, is usually raised 
by the company. In only one case before 
the board did the union employ this cri- 
terion.” Another characteristic of this crite- 
rion is its inability to stand as the sole 
determinant in an award by the board. In 
all but one case, it was confounded with 
other criteria.” 

When the board finds that a firm’s eco- 
nomic condition is weak, this tends to re- 
duce the effect of criteria indicating an 
increase in wages or other benefits. Thus, 
this standard acts to diminish the influence 
of other forces at work in contract negotia- 
tion cases. This is demonstrated by a num- 
ber of cases in which the board placed the 
ability-to-pay criterion in juxtaposition with 
area and industry rates. In the face of a 
wage scale substantially below the average 
for the area, the board reasoned in one case 
that “it is hardly proper that a Company 
should depend upon sub-standard wages for 
financial relief. Therefore, it ... seems that 
some increase is in order.” However, its 
award was approximately one half of a 
modest union request. Also, where the firm’s 
wage rates were below the area rates, the 
board awarded upon the basis of the com- 
pany’s offer in prearbitration negotiations ™ 
and, in another case, at a level just below 
the average rates for the industry.” Again, 
in the face of economic difficulties and wage 
rates below the standard for the area and 
industry, the board awarded one half of the 


union’s request.* Here the board reasone: 
that “it must be the obligation of the Com 
pany which chooses to operate, to pay reason 
able rates to its employees, which obligation is 
independent of its ability to pay. It does 
not follow, however, that the standard of 
reasonable rates during this period of diffi 
culty must be an inflexible application of the 
area and industry rates.” * 


On the other hand, if the firm’s wage 
rates are above or, reasonably equal to the 
area and industry rates, the ability-to-pay 
criterion is assisted in resisting arguments 
for increases in wages or other benefits. 
Thus, where the area rates and the firm’s 
rates were approximately the same, and the 
workweek was reduced from 48 to 40 hours, 
the award was made at a level only slightly 
above the company’s offer.” And where the 
union’s demands were considered reasonable 
in themselves, the board granted only a por- 
tion of the request because of “present and 
established difficulties of the Company.” ” 
Finally, where the area rates were below the 
company’s rates, the board refused to award 
any increase in wages because “the nature 
of the operations and competition leave it 
vulnerable to being priced out of the market.” 


In the face of recognized industry prac- 
tice, the board does not give much weight 
to ability to pay. Thus, where a union re- 
quested vacations with pay, the board reasoned : 


“In present day labor relations the 
granting of vacation periods to workers is 
so widely accepted that no industry or 
Company can claim to be exempt from the 
propriety of practice. . . . [T]he Company 
claims that it is not financially able to 
grant vacations with pay. Today, however, 
common practice decrees, in general, that 
those who employ workers assume the gen- 
eral obligation of granting them vacations. 
This is not only true in industry generally, 
but it is sufficiently well established in the 
baking industry and in retail trade to both 
of which this Company is related.” * 


On the other hand, the absence of prevail- 
ing industry practice did not deter the board 
from awarding a welfare plan against the 
company’s claim of inability to pay, when 





3. Manufacturer’s Foundry Company (Decem- 
23, 1940). 

2° Case cited at footnote 28. 

%® Wurtzel and Gordon (July 10, 1950). 

31 New London and Mohegan Dairies (July 28, 
1949). 

% Madwed Manufacturing Company (June 22, 
1953). 

33 Bon-Core Wine, V. Buonocore and Sons, Inc. 
(October 11, 1954). 

% J. Zwendling Bakery, Inc. (August 20, 1948). 
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% New London and Mohegan Dairies (August 
6, 1948). 

% Mutual Upholstery Company (December 11, 
1952). 

3% Superior Window and House Cleaning Com- 
pany, Royal Window and Home Cleaning Com- 
pany, Aetna Window and House Cleaning 
Company and Sanitas Window Cleaning Com- 
pany (December 2, 1953). 

33 J. Zwendling Bakery, Inc. (August 20, 1948). 
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A U. S. worker employed in manu- 
facturing can purchase one of the 
three leading low-priced American 
cars (standard 4-door sedan, no ‘‘ex- 
tras’’) for the equivalent of about 
28 weeks’ work. The United King- 
dom employee would have to work 
nearly 42 normal U. S. (40-hour) 
work weeks and the German worker 
about 61 weeks to purchase their 
new cars.—National Industrial Con- 
ference Board. 





the increase in labor cost did not result in 
a wage structure which was above that of 
its competitors. Here the board reasoned, 
although not without dissent, that “area- 
industry practice is a valid argument against 
increased wage costs, but it loses much of 
its validity when directed against a specific 
benefit as such, or against the apportion- 
ment of wage cost in benefits, if such bene- 
fits are not distinctly impractical in the 
industry.” ” It found that the welfare plan 
did exist in some segments of the industry, 
that it was practical and that its cost did 
not raise the wage structure of the company 
above that of its competitors. 


Although it has been demonstrated that 
the board is not sympathetic to substandard 
wages as a method for securing financial 
relief, neither is it willing to endanger the 
solvency of a firm by creating additional 
financial burdens. Irrespective of a recog- 
nized increase in the cost of living, the 
board rejected a union’s claim to increased 
wages. In support of its position, the board 
said: “Any such increase could only result 
in a further weakening of the financial posi- 
tion of the company and might very well 
jeopardize its existence and thereby act as 
a boomerang upon the wage earners desig- 
nated to be its beneficiaries.” 


The board does not concern itself with 
the ability of a public utility to pass on to 
the consumers an increase in operating costs 
due to increased benefits. Thus, in one case, 
it made its award on the merits of the case, 
and refused to honor the company’s desire 
to have the award contingent upon the ac- 
tion of the Public Utilities Commission on 
the matter of a rate increase.” 


In the only case in which a union em- 
ployed the ability-to-pay criterion, the board 
awarded, on the basis of this standard alone, 
a wage increase of two cents per hour against 
the union’s request for ten cents.” 


Cost of Living.—This standard is used 
quite frequently by the board singly or in 
connection with others to decide contract 
negotiation cases. One of the major prob- 
lems in applying this standard is the selec- 
tion of the most appropriate index to use in 
a given situation. In most cases, the United 
States Department of Labor, Bureau of La- 
bor Statistics Consumer Price Index is 
used, and, frequently, the National Industrial 
Conference Board Cost of Living USA 
Index. However, whenever available, the 
board prefers an index which includes the 
geographical wage area in dispute, or some 
reasonably close area. Thus, the board has 
preferred a Connecticut State Bureau of 
Labor Statistics Cost of Living Index to' 
others, because it included the city in which 
the dispute occurred.“ Also, it preferred the 
state Bureau of Labor Statistics Cost of 
Living Index for New York, because of the 
geographical proximity to Stamford, the 
area where the dispute existed.“ 

The board has adjusted indexes so as to 
reflect the proper economic situation at the 
time of the hearing. On one occasion, it 
increased the Connecticut State Bureau of 
Labor Statistics index so as to include a 
rent increase which had not been reflected 
in the index.* 

The basic operation in applying an index 
is to determine the percentage change in the 
cost of living for the period under consid- 
eration, and then to compare it with changes 
that may have occurred in the general level 
of wages in the firm. 


Most of the awards which were based 
solely upon the cost-of-living standard were 
made during the war years when this stand- 
ard was popular with the National War 
Labor Board. The more recent awards tend 
to include this criterion, but they are usually 
weighted by the application of other factors 
as well. 


Also during the war years, the board felt 
that “the increase in the cost of living 
[could] be made most equitably in terms of 
a flat increase for all employees in the bar- 





%® Durso and Geelan Company (June 5, 1953). 

“” Jennings Brothers Manufacturing Company 
(August 9, 1940). 

“ Connecticut Power Company (June 29, 1948). 

“© Manufacturer’s Foundry Company (Decem- 
ber 23, 1940). 


Arbitration Awards 


* Fabricon Products of Connecticut (Septem- 
ber 23, 1947). 

#4 Connecticut Power Company (June 29, 1948). 

* Fabricon Products of Connecticut (Septem- 
ber 23, 1947). 
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gaining unit expressed in terms of a given 
number of cents per hour.” “ After the war, 
the board’s increases were usually expressed 
in percentage form,” but the more recent 
increases have been in dollars and cents.* 


If no evidence is presented regarding in- 
dividuals who are above the contract rates, 
the board will assume that the inter-relation 
ships between individual rates are accept- 
able and will award increases to all employees 
concerned.® 


The board does not recognize individual 
merit increases as a legitimate credit against 
increases in the cost of living and, in one 
case where the cost of living had changed, 

‘the board awarded a general wage increase 
which approximately equated the firm’s rate 
to industry rates.” 


Standard of Living.—The standard-of- 
living argument for wage increases has not 
been successfully developed before the board. 
Each of the two cases in which this stand- 
ard was used contained rejections of the 
position of the party which advanced it. It 
was rejected in one case because it was not 
substantiated in a sufficiently convincing 
manner;™ in the second case, the board was 


of the opinion that the whole problem of 
wages and living standards had not been 
sufficiently crystallized and clarified for it to 


make an award on such a basis.” 


Economic Trends.—This standard also 
appeared in only two of the board’s awards. 
In awarding a small increase in wages where 
the firm was already paying more than its 
competitors, the board suggested that “the 
current inflation is country-wide and must 
create pressure for higher wages on this 
company’s competitors as well.”™ Also, 
where a firm in financial distress possessed 
a wage scale below the average for the area, 
the board compromised the union’s demands 
on the basis of the area rates and “in view 
of present economic trends.” ™ 


Prearbitration Negotiations. — Although 
there is no general acceptance of prearbitra 
tion negotiations as a standard in contract 
negotiation cases, there is much evidence i: 
the board’s awards that it has been of con- 
siderable influence in the thinking of the 
board. “The most satisfactory award which 
the Board could render would be one in 
general agreement with those terms on 
which the parties were at one time in sub- 
stantial agreement.” © 


The parties frequently appear before the 
board with a reasonably well-established 
area of disagreement, and it attempts “to 
place its award within the area of disagree- 
ment.” * As a minimum, the board appears 
to award on the basis of the highest offer 
of the company.” 


Maintenance of Take-Home Pay.—This 
standard emerged after World War II when 
the workweek dropped from 48 to 40 hours, 
and unions endeavored to maintain the 
worker’s weekly wage by requesting in- 
creases in the hourly rate. There are two 
awards rendered by the board in which this 
standard is found. In one case, the board 
took the position that “the pay for 48 hours 
should be more than for 40 hours,” but 
awarded a slight increase above that offered 
by the company.* Also, it reasoned that a 
union “is not justified in claiming it should 
have as much pay for 40 hours as for 48 
hours, for pay is not just unless it is de- 
pendent upon service rendered. . . . On 
the other hand, it is not a fair adjustment 
... to make the weekly wage directly pro- 
portional to the number of hours worked 
when the number of hours is reduced.”™ 


Productivity—The productivity standard 
appeared in three board awards, but. these 
do not suggest with any certainty the amount 
of weight attributed to this criterion. In 
one case, the board found that a firm, with 
two less employees, was operating at the 





* Marlin Rockwell Corporation (August 12, 
1942). Also: Sanitas Window Cleaning Com- 
pany (September 17, 1941); New Haven Furriers 
(January 9, 1942); Velvet Textile Corporation 
(September 8, 1942). 

New Haven Painting Contractors Associa- 
tion (July 11, 1947); Fabricon Products of 
Connecticut (September 23, 1947); Connecticut 
Power Company (June 28, 1948). 

*® Madwed Manufacturing Company (June 22, 
1953); Van Iderstine Company (November 30, 
1953); Wurtzel and Gordon (February 8, 1954); 
Bon-Core Wine, V. Buonocore and Sons, Inc. 
(October 11, 1954). 

*® Connecticut Power Company (June 29, 1948). 

%® Madwed Manufacturing Company (June 22, 
1953). 

51 New Haven Painting Contractors Associa- 
tion (June 11, 1947). 
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® Connecticut Power Company (September 13, 
1940). 

33 Fabricon Products of Connecticut (Septem- 
ber 23, 1947). . 

5 Wurtzel and Gordon (July 10, 1950). 

5 Durso and Geelan Company (December 28, 
1951). 

56 New London and Mohegan Dairies (July 28, 
1949). 

5% Dextone Manufacturing Company (Septem- 
ber 13, 1950); Buckley Brothers (March 16, 
1953); Van Iderstine Company (November 30, 
1953); Wurtzel and Gordon Company (February 
8, 1954). ; 

58 New London and Mohegan Dairies (August 
6, 1948). 

%® Connecticut Power Company (June 29, 1948). 
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same level as in the past. This indicated 
that production per employee had increased 
approximately 10 per cent.” The outcome 
of this award was favorable to the union, 
but it involved other standards such as 
ability to pay and prearbitration negotiations. 


This standard has been used against the 
union. The board pointed out, in one award 
denying the union’s demands, that the union 
had not presented any arguments to prove 
that the employees were not compensated 
properly “for making a larger contribution 
to the success of the enterprise. On the 
other hand, the Companies did make the re- 
verse claim that the mason was now laying 
less bricks per hour than before the war.” @ 
The other award merely contained a refer- 
ence to this standard. The board suggested 
that “it was not claimed the painters were 
doing more or better quality of work per 
hour than formerly, such as would entitle 
them to more money.” ® 


Inelasticity of Demand.—This standard is 
closely related to the ability-to-pay principle, 
because it reflects the ability of the firm to 
pass on increases in operating costs to the 
consumer in the form of increased prices. In 
one wage negotiation award, the board took 
account of the relative inelasticity of de- 
mand for the services of the firms involved, 
although it is difficult to determine the 
weight it attached to this criterion.” 


Standards 
in Contract Interpretation Cases 


The vast majority of arbitration cases 
involves the interpretation of collective bar- 
gaining contracts. These cases arise be- 
cause the two parties attach different 
meanings to the same language, and it falls 
upon the arbitrator to ascertain the mutual 
intent of these parties at the time the 
language was written. Where the language 
is clear and unambiguous, this clear mean- 
ing is established irrespective of the am- 
biguity imputed by the parties. However, 
where the arbitrator finds the language 


ambiguous, he must apply standards to 
assist him in interpreting the contract for 
the parties. The following discussion per- 
tains to the standards which the board has 
applied in contract interpretation cases, 


Clear and Unambiguous Language.— 
When the language submitted for interpre- 
tation is considered clear and unambiguous 
by the board, irrespective of the disagree- 
ment of the parties concerning the meaning 
of the language, the board does not con- 
sider that there is any room for construction 
“as the terms are susceptible only to their 
plain meaning”;“ nor for speculation as to 
what the intention of the parties might or 
might not have been when the contract was 
signed.“ Only when the language is am- 
biguous need the board discover the intent 
of the parties.“ Nor does the board give 
any consideration to equity, fairness or 
justice when the language is clear, as long 
as there is no contradiction with other con- 
tract clauses.“ The board can only ascer- 
tain whether certain contractual obligations 
exist.” The attitude of the board can best 
be demonstrated as follows: 


“This Board has no authority to read into 
a contract a provision at direct variance 
with the language used in the contract. 
The Board has no right to rewrite contracts 
because they may operate harshly or in- 
equitably for one of the parties. The Con- 
tract between the parties is the integration 
of their agreement and stands as the final 
and complete expression of that agreement.” ® 


The board prefers to find on the basis of 
the clear language of the contract rather 
than to employ other standards. Thus, 
where the industry practice clearly sup- 
ported the union’s interpretation of the 
language, the board preferred to support 
the union on the basis of the clear meaning 
of the contract.” 


The board gives little weight to past 
practice of the parties which conflicts with 
the clear contract language.” It also awards 
on the basis of the clear language, even 
though the evidence clearly indicates that 





© Durso and Geelan Company (December 28, 
1951). 

61 New Haven General Contractors Association 
(May 26, 1947). 

® New Haven Painting Contractors Association 
(June 11, 1947). 

® Sanitas Window Cleaning Company, Aetna 
Window and House Cleaning Company and 
Royal Window and Home Cleaning Company 
(September 17, 1941). 

* Armstrong Rubber Company (September 26, 
1951); Bridgeport Concrete Company (May 11, 
1954). 
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®& O’Brien Suburban Press (October 9, 1953). 

% Electric Boat Company (April 30, 1951); 
Whitney Chain Company (January 21, 1954). 

& Jenkins Brothers (February 20, 1950); Co- 
lonial Bronze Company (October 14, 1952). 

® Torrington Company (December 4, 1946): 
Ballard Oil Company (June 22, 1954). 

*® Frouge Construction Company 
1950). 

%” Arthur A. Fogarty (December 28, 1949). 

11 Whitney Chain Company (July 30, 1953); 
Rosen Poultry Company (November 10, 1953); 
Seamless Rubber Company (November 19, 1953). 
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this was not the intent of one of the 
parties.” 

When the language is clear, although 
somewhat confusing and perhaps contradic- 
tory and meaningless, the board does not 
attempt to apply a common-sense inter- 
pretation to the clause,” because of the 
inherent danger of “establishing rights 


which the text itself does not establish.” ™ 


Intent of the Parties.—“The cardinal rule 
in the interpretation of contracts is to ascer- 
tain as clearly as possible the intention of 
the parties at the time of the signing of the 
contracts.” ” In one case, the board relied 
upon a court interpretation to determine 
intent.” The union involved had previously 
taken the same clause in dispute into the 
courts for interpretation. In the face of 
the court’s interpretation, the parties rein- 
stated the clause. Thus, the board felt that 
the company must have been aware of 
what the clause meant to the union and 
the courts and concluded that “in the ab- 
sence of any evidence to any attempt to 
modify this clause which had been estab- 
lished to be of fundamental significance, the 
Company must be presumed to have been 
endorsing that interpretation when signing 
the Agreement.” ™ 


The practice of the parties at the time 
the contract was signed is used to deter- 
mine the intent of the parties.“ Also, evi- 
dence of intent can be found in the actions 
of the parties under a contract clause.” 


Intent of parties can be discovered by 
an examination of the historical changes 
which have occurred in a contract clause.” 
Thus, where a prior contract clause had 


provided a procedure for checking job 
evaluations which had recently been in- 
stalled, and the current contract contained 
no such provision, the board was inclined 
to accept the company’s explanation that 
the previous contract period had provided 
sufficient opportunity for the parties to 
eliminate the inaccuracies in the job evalu- 
ation system.” 


The purpose for which a contract clause 
was written, as revealed by the contract 
negotiations, is considered evidence of 
intent.” Where a clearly worded stipulation 


Cy La Tour & Son 


We eat lots of eggs. In 1953, chick- 
ens had to lay 5,670 million dozen 
to keep up with the demand. Our an- 
cestors, lacking refrigeration, often 
immersed their eggs in lime water or 
oil to preserve them. Today, they 
keep for years in cold storage. The 
30-dozen egg crate, rather than the 
baskets in the picture, is the con- 
tainer used to store and ship eggs. 
Prior to 1880, barrels were used. 





was incorporated into a contract, one sec- 
tion of which was at variance with the 
stipulation, the board endeavored to dis- 
cover the intent of these sections. When 
it ascertained that the purpose for which 
the contract clause was written no longer 
existed, it concluded that the clause “ceased 
to have any meaning.” ® 


Where the contract is silent relative to 
a matter in dispute, there can be no con- 
sideration of intent. Thus, the board re- 
fused to order a wage increase based upon 





7 New Britain Gas Light Company (July 28, 
1953). 

13 Stamford Iron Supply Company (January 
12, 1953). 

™% Hallback Restaurant (June 29, 1949). 

7% Lincoln Dairy Company (August 17, 1950). 

% Cited at footnote 75. 

™ Cited at footnote 75. 

% General Baking and Continental Baking 
Companies (April 16, 1952). 
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7 Connecticut Chemical Research Corporation 
(May 2, 1952); G. and O. Manufacturing Com- 
pany (November 24, 1954). 

8° Connecticut Power Company (January 15, 
1952). 

81 Jenkins Brothers (January 30, 1951). 

8: Legion Baking (December 18, 1953). 

53 Jo Ev Cleaners and Dyers (January 8, 1951). 
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increases in productivity, because the con- 
tract contained no such provision. 


Industry Practice.—The board sometimes 
refers to the custom and practice of the 
industry for assistance in discovering the 
intended meaning of ambiguous language. 
For example, in a dispute concerning wheth- 
er employees on one shift who work over- 
time are entitled to a shift premium in 
addition to the overtime premium, the 
board said: 


“When an employee of one shift works 
overtime he does not thereby become an 
employee of the next shift. On the con- 
trary, he remains an employee of his regu- 
lar shift who has been requested to work 
extra hours and who is paid at the premium 
rate for so doing. This is the common and 
accepted practice in industry.” ® 


When specific industry practice conflicts 
with general industry practice, the former 
is governing.“ Also, any exceptions to 
currently accepted practice must be clearly 
stated in the contract. This principle is 
clearly indicated in a vacation rights case in 
which the board said: 


“In view of the currently accepted prac- 
tice it must be presumed that if the 
parties intended that an employee would 
lose all rights to vacation and to vacation 


pay if he quit his employment, they would 
have incorporated into the Agreement a 


clause providing that an employee who 
quits or is discharged would have no claim 
to vacation pay.” ™ 


The board has used industry practice to 
support the clear language of the contract, 
and if the contract is to be interpreted 
otherwise, the burden of proof is on that 
party to show that another interpretation 
was understood.® 


No Consideration of Compromise Offer.— 
In contract interpretation cases, the board 
is not influenced by offers of compromise. 
For example, the board found a person 
unjustly discharged, but left the settlement 
of retroactive pay for the parties to deter- 
mine. Since the retroactivity period was 
long due to various circumstances, the union 


offered a compromise settlement at some- 
thing less than full retroactivity. The 
parties failed to reach an agreement, and 
the union appealed to the board. The board 
disregarded all compromise offers and 
granted full retroactive pay from the date 
of the grievance to the date of reinstatement.” 


Avoidance of a Forfeiture.—The board 
appears reluctant to estop arbitration on the 
ground of forfeiture unless the evidence is 
clear and overwhelming. Thus, where a 
company claimed that the union had waived 
its right to process a grievance, because it 
failed to present it within the time require- 
ments of the contract, the board stated 
that “the circumstances surrounding this 
dispute and the informal procedures in 
handling grievances convince it that 
the time element would not justify dis- 
missal of the Union’s claim.” “ 

The board feels that disputes which are 
settled on the basis of a forfeiture remain 
“buried unresolved and such a procedure is 
neither healthy nor desirable.”” If an 
honest misunderstanding exists between the 
parties concerning the procedure in process- 
ing a dispute, “justice is preserved only 
upon clear and evident establishment of 
the failure of either party.” ™ 


Reason and Justice.—The board endeavors, 
wherever possible, to give ambiguous lan- 
guage a construction which is consistent 
with the speech of a “reasonable man.” ” For 
example, where a company had promised 
that its conversion to natural gas would not 
cause layoffs and would reduce its surplus 
labor primarily by resignations and retire- 
ments, it appeared unreasonable to the board, 
“to burden the Company with the problem 
of keeping employees whom they may have 
little need for, and then to bar‘ the Com- 
pany from reasonable absorption of their 
job duties when such becomes possible 
by resignations and retirements.” And 
in a case involving a determination of the 
eligibility date for vacations, the board 
decided that all the employees who had 
completed the period of service required 
must be considered as having fulfilled the 
requirements of service. To the board, this 
seemed “the only reasonable interpretation 





8t New Haven Clock and Watch Company 
(February 6, 1952). 

85 Baer Brothers (June 27, 1951). 

86 O’Brien Suburban Press, Inc. 
1952). 

81 Grocers Wholesale Outlet (July 17, 1951). 
Also High Standard Manufacturing Company 
(March 29, 1948). 

88 Spector Pie Company (March 7, 1947); 
Arthur A. Fogarty (December 28, 1949); Bridge- 
port Brass Company (December 28, 1951). 


(May 22, 


Arbitration Awards 


8° Torrington Company (February 1, 1950). 

%® Metropolitan Body Company (September 13, 
1950). 

" Armstrong Rubber Company (September 26, 
1951). 

® Case cited at footnote 91. 

% Whitlock Manufacturing Company (October 
1, 1952). 

% Derby Gas and Electric Company (May 19, 
1953). 
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of the language.”® Also, in a holiday pay 
case, the board presumed that the parties 
did not foresee the contingency which they 
now faced and did not recognize the neces- 
sity for making the contract specific. In 
interpreting the contract, the board sug- 
gested that it must consider what the 
parties “might reasonably have done about 
it had they foreseen it.” ™ 


Where two interpretations are possible, 
the board is inclined to choose the one 
which is more consistent with justice and 
common sense.” For example, in a case 
involving a laid-off employee whom the 
company admitted was capable of perform- 
ing available work which was rated lower 
than his customary work, the board con- 
cluded that it was an injustice to lay him 
off without at least offering him one of the 
jobs into which he could have been placed.” 
Also, the board felt that a company did 
not have the obligation to permit em- 
ployees, who had refused to do work which 
was assigned to them and for which they 
were capable, to bump others from their jobs.” 


Agreement to Be Construed as a Whole. 
—The board, in determining the meaning 
of a particular section or word that is 
ambiguous, examines other sections or words 
of the contract which have a bearing upon 
the matter unless the parties have specifi- 
cally limited the board.” The board feels 
that very few clauses of a collective bar- 
gaining agreement can be interpreted inde- 
pendently of other clauses.” 


If two different phrases in a contract are 
used interchangeably, the board will reject 
the idea that each can carry a different 
meaning.” Nor will it accept the claim 
that two different words can have the same 
meaning if this results in making one quali- 
fying clause simply repetitious of another.™ 
It will also reject an interpretation which, 
if applied to other sections of the contract, 
would be at variance with the clear mean- 


ing of these sections as evidenced by the 
practice of the parties.“* Another case em- 
phasized this point.” 


The board recognizes the priority of the 
“management clause” and the rights there- 
in established. These rights cannot be 
modified by any other clause in the contract 
unless that other clause is specific,* and, 
where the language is clear, the board does 
not recognize a modification established by 
inference.” For example, the board found 
that a contract established for the company 
the right, at its option, to lay off employees 
when there was no work for them. It 
pointed out that the clause cited by the 
union did not specifically deny the company 
the right to lay off employees when there 
was no work for them, and concluded that 
“the most that could possibly be claimed is 
that it does so inferentially, but inferentially 
is not enough.” "® However, an implicit 
meaning is allowed, if it does not conflict 
with the existing explicit language.” 


The board is reluctant to interpret a word 
in such a manner as to contradict its plain 
meaning. For example, to accept a union’s 
view would require adding to the contract 
requirement of continuous service an al- 
lowance for interrupted service “and this 
would be a contradiction in itself.” *” 


It is also reluctant to accept interpreta- 
tions of one clause which will render an- 
other section of the contract meaningless 
or conflict with a section which is clear 
and unambiguous. In one case, the clear 
intent of one clause gave the company some 
rights with respect to temporary layoffs 
which it did not have with respect to longer 
layoffs. If the board accepted the union’s 
interpretation of the clause in dispute, it 
would give the company less latitude with 
respect to temporary layoffs than with re- 
spect to longer layoffs.™ 


Where alternative meanings are possible, 
the board tends to favor that meaning which 





% Noma Electric Corporation (June 20, 1951). 

% Sanitas Window Cleaning and Royal Win- 
dow Cleaning Companies (May 20, 1947). 

" O’Brien Suburban Press, Inc. (May 22, 
1952). This is not to say that the board also 
gives weight to equity in matters which involve 
reasonably clear and unambiguous language 
(Colonial Bronze Company (October 14, 1952)). 

% Rockbestos Products Corporation (October 8, 
1946). 

* New Haven Clock and Watch Company 
(January 18, 1949). 

1 Torrington Company (March 11, 1949); 
Arthur A. Fogarty (December 28, 1949); Arm- 
strong Rubber Company (October 30, 1951). 

11 Industrial Overall Dry Cleaning and Supply 
Company (March 19, 1954). 
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102 O’Brien Suburban Press (May 22, 1951). 
108 Philbrick-Booth and Spencer, Inc. {May 21, 


1953). 

1% Mullite Refractories, Inc. (March 9, 1950). 

15 Connecticut Web and Buckle Company 
(April 3, 1951). 

es Brass Company (November 29, 
1950). 

1% High Standard Manufacturing Company 
(April 2, 1947). 

108 Case cited at footnote 107. 

10 Travelers Insurance Company 
1952). 

110 O’Brien Suburban Press (May 22, 1952). 

11 High Standard Manufacturing Company 
(April 2, 1947). 
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Before, the union was doing a better 
job of talking to our men than the 
management. Now, we're both do- 
ing some talking. — Management 
official quoted in a recent issue of 
the Wall Street Journal. 





would support the contract rather than one 
which would render parts of it meaning- 
less.” “Clearly the board has no right to 
read into one paragraph a meaning which 
would render another paragraph meaning- 
len" 


General and Specific Language.—The 
board has held that clear general language 
prevails unless modified by specific lan- 
guage, irrespective of possible onerous 
results." Thus, where the language con- 
tained the word “layoff,” the board did not 
accept the union’s argument that it was 
intended to refer only to permanent layoffs. 
“The board cannot read into the text any 
qualifications not there.” * Also, where a 
contract provided a general pay increase to 
all employees, the board rejected the com- 
pany’s argument to exclude an employee, 
because no “specific provision to exclude 
him had been made a part of the clause 
providing for the general increase.” ™ 
However, where the general language is 
modified by specific language, the latter pre- 
vails. Thus, the “management clause” is 
subordinate to the specific exceptions which 
are in clear language.™ 


To Include One Is to Exclude Others.— 
It appears that the board sometimes makes 
use of the principle that to include one 
thing of a class excludes others of that 
class. Thus, where job classifications are 
negotiated, the company cannot unilaterally 
create additional classifications but is 
limited to those in existence under the 
contract.” Or, where some of the nego- 
tiated job classifications had special be- 


ginners rates, the board did not approve 
of the company unilaterally applying be- 
ginners rates to other classifications.” And 
where it was specified that work performed 
on Sunday and on legal holidays would be 
paid at the rate of double time, irrespective 
of the number of hours worked during the 
week, the board suggested that “this specific 
provision for double time under designated 
conditions would, by implication, indicate 
that double time was not contemplated at 
other times.” ™ 

Where exceptions are made to a general 
statement, all items not excluded are in- 
cluded. Thus, where the contract provided 


for full commissions to each regular driver 
for all goods sold regardless of who made 
the delivery, the board found that among 
the exceptions there was none which cov- 
ered the situation in dispute and awarded 
full commissions to the regular driver.” 


Past Practice—Where the contract lan- 
guage is ambiguous or so general that 
different interpretations are possible, the 
board examines the past practice of the 
parties for assistance in determining the 
intent of the language.”* For example, in 
supporting the company’s position on vaca- 
tion benefits, the board pointed to the past 
practice under identical contract vacation 
clauses for the previous three years, during 
which those employees who had been laid 
off prior to the qualifying date were not 
given vacation pay.” In another case, 
time-study allowances, which had been ap- 
plied in a consistent manner for several 
years, became “by agreement and practice 
an integral part of the wage structure.” ™ 
Because of this, the board denied to the 
company the right to change these allow- 
ances unilaterally. A department’s claim 
for available work during a layoff was justi- 
fied by the board on the basis of the past 
practice of having the work assigned to 
this department.” Finally, the board re- 
jected a company’s claim that a group of 
employees was not part. of the bargaining 





12 Armstrong Rubber Company (November 7, 
1951); Mashkin Freight Lines (September 4, 
1953); Newton Robertson Company (October 13, 
1954); Zwendling Bakery, Inc. (December 14, 
1954). 

13 F'redberg Brothers—Strauss, Inc. 
ber 26, 1946). 

ut Pratt, Read and Company (March 29, 1945); 
Koppel Photo-Engraving Company (December 
17, 1951); Industrial Overall Dry Cleaning and 
Supply Company (November 19, 1954). 

5 Jenkins Brothers (February 20, 1950); 
Rosen Poultry Company (November 10, 1953). 

16 Atlas Powder Company (August 15, 1946); 
United Smelting and Aluminum Company (De- 
cember 8, 1949). Also Ansonia Wire and Cable 
Company (October 29, 1953). 
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17 Food Saver, Inc, (March 9, 1958). 

18 Bridgeport Brass Company (November 20, 
1950). 

19 Noma Electric Corporation (December 14, 
1950). 

120 Colts Patent Fire Arms Manufacturing Com- 
pany (March 4, 1942). 

121 Flectric Boat Company (January 29, 1940). 

122 Bamby Bread Company (June 2, 1949). 

123 Seamless Rubber Company (November 17, 
1954). 

12% Jenkins Brothers (July 19, 1947). 

13 Armstrong Rubber Company (February 6, 
1952). 

12% Mullite Refractories (March 9, 1950). 





unit, because in practice it had been recog- 
nized as being within the unit.” 


When the language is reasonably clear, it 
prevails even though the same language 
has been interpreted in a different manner 
as evidenced by past practice.“ When the 
language is clear, the board will support its 
interpretation by the past practice of the 
parties. In one case, after it was pointed 
out that the procedure by which piece-work 
rates were to be established had been 
negotiated, and the parties had established 
the general rule by which they would 
measure the justice of the rates, the board 
contended that the union must have recog- 
nized this procedure in practice. To sup- 
port its contention, the board offered the 
following: 

“The Union states that on numerous oc- 
casions in the past the Company has 
changed rates without consultation with 
the Union and without protest by the 
Union. Some of these changes have been 
up and some down. In the instant case, it 
selects one of which it protests the method 
used in the past on many occasions.” 

However, the board does not consider 
past practice in determining intent unless 
both parties are aware of the past practice.” 


When the board adopts a literal inter- 
pretation of the language, it seeks past 
practice to support its interpretation.” But 
in one case where a literal interpretation of 
the language was clear, the board upheld 
the union’s action, although it was at vari- 
ance with the literal interpretation, as con- 
sistent with past practice.™ 


The board does not consider past prac- 
tice, prior to consideration of the relevant 
contract language, as a guide for interpreta- 
tion. In one case, the board stated that 
“because the job evaluation plan was first 
adopted in 1946, the practice prior to that 
time is irrelevant to this dispute.”** Also, 
where the past practice is clearly not con- 
tractually required, the board will allow it 
to be discontinued.“ However, where the 
contract provides that any rights and privi- 
leges enjoyed by the union at the beginning 
of the contract period must be continued 
by the company during the period as long 
as they are not in conflict with any pro- 
visions of the contract, an established prac- 





The injury-frequency rate in manvu- 
facturing establishments in New York 
State in 1954 was 13.3 (the number 
of disabling injuries for each million 
manhours worked). This was a drop 
of 9.5 percent from the 1953 rate 
of 14.7. An average of 82 days 
was lost for each injury as compared 
with 78 days in 1953. 

—New York Department of Labor 





tice, not in conflict with the contract, cannot 
be discontinued by the company.™ 

Past practice under one set of circum- 
stances cannot be employed as a guide to 
determine intentions under a different set 
of circumstances. In one case, the practice 
of the parties with respect to the language, 
“a day which would ordinarily be his day 
of rest,” was applied to the day which 
was scheduled at the end of the week for 
each individual employee as his day of rest 
during the following week, and which 
would thus “ordinarily” be his day of rest. 
This interpretation of the meaning of the 
language was accepted by the parties, until 
a new contract was signed with a different 
union. The new union contended that, 
since the company had assigned Tuesday 
as the day of rest, it was obligated to pay 
time and one half when employees worked 
on that day. In rejecting this misapplica- 
tion of past practice, the board said: 

“When the Agreement was signed, since 
the Company did not foresee any agreement 
on a five day week for the salesmen, there 
could have been no intention on the part of 
the Company and the Union that this phrase 
would refer to a ‘regular’ day of rest since 
the parties did not envision this regularity 
as a possibility.” ™ 

Past practice is used to support judicial 
notice of accepted industrial practice. For 
example, the board took notice that: 

“Unless it is explicitly provided for, in- 
dustrial practice does not grant vacations 
to laid off workers. Hence, unless 
otherwise stated, the presumption must 
stand that for vacation privileges these em- 
ployees must be in the actual employ of the 
Company and on the active payroll. This 





17 New Haven 
(January 18, 1949). 

18 Frouge Construction Company (May 25, 
1950). 

2% William Schollhorn Company (October 20, 


Clock and Watch Company 
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3 Zwendling Bakery, Inc. (December 14, 


1954). 
754 


131 Baer Brothers (June 27, 1951). 

132 Connecticut Power Company (July 14, 1950). 

138 Connecticut Power Company (July 26, 1950). 

134 Connecticut Power Company (July 14, 1950). 

35 Bryant and Chapman Company (July 1, 
1952). 

136 General Baking Company (April 16, 1952). 
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presumption is supported strongly by past 
practice.” ™ 


In discharge cases involving just cause, 
the board gives weight to the past practice 
of the parties. For example, in supporting 
a union’s position, the board noted that it 
was not uncommon for drivers of oil trucks 
occasionally to leave the faucets when they 
were open, even though it was contrary to 
law and company rules. It also supported 
the union position when it was demonstrated 
that punching one another’s time cards 
while standing in line was sufficiently com- 
mon practice.” However, in upholding a 
company’s action, the board rejected a past 
practice as basically dishonest and ruled 
that “it must be presumed that the em- 
ployee was aware that it was a practice of 
which the Company would disapprove.” 


Precontract Negotiations—Where the 
language of the contract is ambiguous and 
susceptible to different interpretations, the 
board feels that it is necessary to examine 
the contract “in light of the circumstances 
surrounding its execution and the intent of 
each side as reflected by the negotiations 
leading up to the contract.”™ Thus, if 
during the contract negotiations the parties 
did not foresee the possibility of certain 
events occurring, it was difficult for the 
board to believe that the contract provided 
for such events.“ In another case, the 
board noted that both parties agreed at the 
hearing that when the contract was drawn 
neither party had any notion that the 
article in dispute “was to be applied to 
whole days, and that it was then intended 
to apply only to closing times on days when 
the shop would be open.”** The board 
accepted this interpretation. 


Meaning of Words in Light of Context. 
—The meaning of ambiguous words or 
phrases is determined by examining other 
language in the contract with which these 
words or phrases are associated.“* Thus, 
in a layoff case, the phrase, “as far as it is 
practicable in its judgment,” was interpreted 
within the framework of the seniority 
clause.” 





The impact of automation on the 
economy was the subject of hearings 
conducted October 14-28 by the 
Subcommittee on Economic Stabili- 
zation of the Joint Committee on the 
Economic Report of the Congress. 





Normal and Technical Meaning of 
Words.—When the meaning of words is 
ambiguous, the board sometimes applies 
the standard of normal usage. Thus, in 
interpreting the meaning of “an emergency 
breakdown or shutdown,” the board held 
that this was generally considered to mean 
“an unforeseen combination of circumstances 
which calls for immediate action.” Also, 
where a dispute over vacation eligibility 
centered upon the interpretation of the 
phrase “in the continuous employ,” the 
board concluded that “from the plain mean- 
ing of the words... . an employee must have 
been in the employ of the company for a 
period of time uninterrupted by reason of 
lay-off, quit or discharge.”** And _ the 
words “competent to perform” normally 
imply a present ability and not simply an 
aptitude to learn. 

When a word has a common and general 
meaning, the board will not give it a special 
meaning, because this would have the effect 
of adding to the terms of the contract.” 


The board also consults a dictionary for 
guidance in determining the meaning of 
words. For example, in determining the 
meaning of the phrase “maximum rate pre- 
vailing on the job,” the board consulted a 
dictionary and concurred with the com- 
pany’s interpretation, which was “the maxi- 
mum rate that was currently in effect on 
the job.” ™ 

The board usually favors the plain or 
normal meaning of words, unless it can be 
convinced that a different meaning had been 
intended at the time the words were in- 
serted into the contract.™ 

The meaning of technical words is usually 
interpreted in a specialized sense. Thus, 





1 Hendey Machine Company (September 26, 
1947). 

138 Torrington Company (March 26, 1951). 
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145 Mullite Refractories (June 30, 1948). 

146 Lindstrom Corporation (June 30, 1948). 

1417 O’Brien Suburban Press (May 22, 1952). 

148 Hendey Machine Company (February 10, 
1950). 

149 United Smelting and Aluminum Company 
(December 8, 1949). 

149 Noma Electric Corporation (December 14, 
1950). 

131 Lindstrom Tool and Toy Company (Febru- 
ary 17, 1944); Bronx Bakery (September 1, 
1949). 





the term “for cause” was interpreted in its 
specialized meaning as used in labor rela- 
tions—that is, with respect to the unworthi- 
ness or inability of an employee. Where 
the contract stated that “when an employee 
is permanently transferred by mutual con- 
sent or for cause from one general depart- 
ment to another, there shall be no loss of 
seniority,” the board denied that company’s 
action in transferring employees because 
it desired to rearrange its departments was 
“for cause.” Also, the generally accepted 
meaning of the word “to” when used in the 
sense of wage ranges includes the stated top 
figure.” However, the board has rejected 
words with special meaning in an industry. 
Thus, where two poles lashed together 
were considered in the industry to be one 
pole, the board ruled they were not on 
the basis that “if departure from ordinary 
language was intended by the parties it is 
not unreasonable to expect special notation 
to that effect.” ™ 


The board does not apply a distorted 
meaning to words in order to make a 
matter arbitrable. It rejected a union’s 
claim that when the employees involved 
were transferred from their regular job to 
a job which was not on incentive, they 
were transferred to a “development job.” ™ 
This appeared to the board to be “a dis- 
torted application of the meaning of de- 
velopment work.” ™ 


Substantive Rules of Law 


Although the board has never had any 
members with legal training, it has employed 
substantive rules of law in both contract- 
negotiation and interpretation cases. In many 
cases, such rules have been employed with- 
out specifically indicating their application. 
Of course, the board must always operate 
within the framework of the special and 
general arbitration statutes of the state, and 
its awards are subject to judicial review. 
The following section explores the nature 
and extent to which these rules of law have 
been applied by the board. 


Administrative and Executive Rulings, 
Court Decisions and Statutes—The board 
employs the rulings of administrative agen- 
cies to assist in contract-interpretation and 





It is imperative that jobs be pro- 
vided through the public employ- 
ment service and other channels so 
that disabled veterans and other 
handicapped men and women can 
become active and participating 
members of the nation’s working 
force. —Dwight D. Eisenhower 





interest cases. One area of application is 
in determining the meaning of words. The 
board, in evaluating the seriousness of an 
employee’s injury, applied the compensation 
commissioner’s rule that “incapacity means 
that the employee cannot earn the going rate 
on the job.” ™ 


Administrative rulings and executive orders 
are used to determine essential facts. Thus, 
where it was necessary to determine whether 
a state of national emergency still existed, 
the board made its determination on the 
basis of the Presidential Proclamations of 
December 31, 1946, and July 25, 1947. Also, 
in determining the validity of a contract, the 
board decided in part upon a ruling of the 
Connecticut Board of Labor Relations.” 


The intent of parties can be ascertained 
through executive orders and statutory law. 
Thus, the board rejected a union’s claim 
for overtime on both a daily and weekly 
basis, because this was “at variance with 
the spirit of the Executive Order Number 
9240.”** Also, where a union contended 
that the grievance clause made it mandatory 
for all grievances to be channeled through 
the union committee, and the company in- 
sisted, on the basis of Section 9(a) of the 
National Labor Relations Act, that each 
worker had the right to present grievances 
without the necessity of action through the 
union committee, the board consulted the 
state attorney general. He supplied the de- 
cision: The National Labor Relations Act 
should take precedence over the contract.™ 


The board observed that if it were left to 
arrive at its own independent decision “it 
would have concluded that in the execution 


of the contract the Company had 
voluntarily waived the privilege of settling 
grievances through individual negotiation.” 
In two more recent cases, the board rejected 





182 Jenkins Brothers (March 19, 1951). 

1383 Armstrong Rubber Company (June 8, 1949). 

154 Connecticut Power Company (January 15, 
1952). 

183 Bridgeport Brass Company (May 25, 1950). 

186 Case cited at footnote 155. 

18 Rockbestos Products Corporation (October 
8, 1946). 
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388 Bridgeport Gas Light Company (September 
24, 1947). 

188 Purity Food Company (November 15, 1949). 

10 Royal Typewriter Company (September 29, 
1944). 

161 Union Hardware Company (December 23, 
1940). 

18 Case-cited at footnote 161. 
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the opinion of the attorney general on the 
board’s authority on arbitrability and assump- 
tion of jurisdiction.™ 


Administrative rulings are used to strength- 
en clear and unambiguous language. Thus, 
where the board found clear language in 
the contract requiring that the company 
meet and bargain with the union, it added 
that “this position has been repeatedly taken 
by the NLRB.” * When the company con- 
tended that it had fulfilled its obligation to 
bargain by discussing the matter in the griev- 
ance procedure, the board remarked: 


“However, though it is true that the NLRB 
recognizes discussions in the grievance pro- 
cedure as a form of bargaining, it recognizes 
this only in a restricted sense. It is not the 
bargaining directed at establishing the basic 
conditions of employment. It is not the type 
of bargaining which by itself can validly 
establish basic wage scales. As the Board 
said in the Aluminum Ore Company Case 
(29 NLRB 1286) discussions in the griev- 
ance procedure cannot be substituted for the 
process of collective bargaining.” ™ 


In wage determination cases, the board 
has been guided by administrative rulings. 
The 13.3 formula of the Wage Stabilization 
Board guided the board in one award. Al- 
though it granted a wage increase in excess 
of the formula, it felt justified on the basis 
of other factors, and included in the award 
a request for WSB approval.’ 

Court rulings have been of assistance to 
the board in contract interpretation cases. 
In a case involving a concerted refusal of 
the employees to work overtime, the union 
claimed that this action was neither organ- 
ized nor instigated by the union. To this 
the board said “it is not enough for the 
Union to clear itself of any blame for actu- 
ally organizing or instigating a contract 
violation, since its responsibilty is of a posi- 
tive rather than a negative nature under 
such circumstances. The courts have firmly 
established this responsibility on the part of 
the union.” ** Also, in determining the mean- 
ing of a clause which the superior court 


had interpreted, where there were no sub- 
sequent attempts to modify it through ne- 
gotiation, the board reasoned that since “the 
Company must have been aware of what the 
clause meant to the union and what it 
meant to the courts the Company 
must be presumed to have been endorsing 
that interpretation.” ™ 


Meeting of Minds.—The board sometimes 
applies the principle that there can be no 
binding agreement without a meeting of the 
minds. Thus, where a job rate was found 
not to have been negotiated, and outside 
the job classifications created by the parties, 
the board stated that it had no authority 
to determine what the rate should be, inas- 
much as it is limited to interpreting and 
applying the contract. It concluded by 
saying that this is something the two parties 
must negotiate.” 


Parol Evidence.—This rule, in substance, 
means that whenever an agreement is put 
into written form, the parties are not per- 
mitted to show that there were any other 
terms in the agreement which do not appear 
in the written contract.“ Thus, a written 
contract is considered to have consummated 
previous oral and written agreements and, 
if the written language is clear and unam- 
biguous, the contract cannot be changed.™ 


The following examples are illustrative of 
the board’s employment of the parol evi- 
dence rule: 


An oral agreement was claimed by a 
company and denied by the union. Such 
an understanding was outside the written 
agreement and without status before the 
board, which is limited to the interpretation 
and application of the provisions of the 
contract.” Where two contradictory inter- 
pretations of a precontract oral agreement 
were presented to the board, it did not feel 
obliged to make a judgment. According to 
the contract, it was limited to the determi- 
nation of disputes which arose as to the 
construction of any clause of the contract.™ 
It reasoned that “the arbitrator has no au- 
thority to act on any disputes which fall 





183 Purity Food Company (November 15, 1949); 
and Atwater Manufacturing Company (Decem- 
ber 7, 1949). The board generally refuses to 
make legal determinations and when it ruled 
upon the validity of a contract, it was criti- 
cized by the Supreme Court of Errors (Jnter- 
national Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, Local 
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{ 66,446, 138 Conn. 57, 82 Atl. (2d) 345 (1951)). 
me Armstrong Rubber Company (January 21, 
1952). 

165 Case cited at footnote 164. 


Arbitration Awards 


16 Durso and Geelan Company (December 28, 
1951). 

16 Whitlock Manufacturing Company (October 
1, 1952). 

168 Lincoln Dairy Company (August 17, 1950). 

169 Baer Brothers (April 27, 1950). 

179 Case cited at footnote 169. 

11 Jay F. Christ, The Law of Contracts and 
Sales (Longmans, Green and Company, New 
York, 1938), p. 83. 

12 Work cited at footnote 1, p. 184. 

13 Baer Brothers (June 27, 1950); General Ice 
Cream Company (April 29, 1954). 

1% Hildreth Press (August 14, 1951). 
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outside the purview of the agreement itself.” ?* 
Where there was a dispute over a verbal 
qualification to a written stipulation, the 
board noted that the company had been 
represented by counsel when the stipulation 
was signed, and it seemed “reasonable that 
he should have insisted on including in the 
stipulation all agreements which were made 
at that time.” ** The board concluded that 
it must make its finding on the basis of the 
signed stipulation only.“ When the draft 
of a contract, through a clerical error, 
omitted a contract clause, and it could not 
clearly be determined whether the parties 
had orally agreed to such a clause, the board 
favored the signed contract. But it recom- 
mended, for purposes of good employee 
relations, that the company act in a manner 
consistent with the clause, as though it had been 
included."* Finally, in one case the board 
took notice that “under no rule of contract 
law or equity may a disputed oral agree- 
ment take precedence over a written agree- 
ment which it contradicts. Wherefore, when 
the language is clear the written contract 
must govern.” *” 


Presumptions.—Presumptions are used by 
the board in making awards. These are 
usually inferences which are drawn from 
facts and assume the character of facts.” 
They tend to require the party against whom 
they are drawn to produce evidence or 
testimony to show that the inference (pre- 
sumption) is not valid.™ 


In contract-interpretation cases, the board 
has made presumptions based upon reason. 
In evaluating the qualifications of an em- 
ployee, the board remarked: “In the absence 
of clear and definite evidence to the con- 
trary, it must be presumed that an employee 
who has performed a job for ten years is 
qualified and has the adaptability to do that 
work.” The board also presumes that the 
written contract is valid,™ that the parties’ 
choice of words is purposeful ™ and that the 
intent of the parties is to write contract 
provisions which are capable of practical ap- 
plication.” Also, where the contract specified 





tests for determining the “relative ability” 
of employees, the board presumed that in 
a layoff after application of these tests, the 
employee “did not have relative ability to 
warrant his placement elsewhere.” Finally, 
in the absence of specific evidence to the 
contrary, it is presumed that an operator 
who is capable of performing one type of 
work of a given class is capable of per- 
forming other work within that classification 
since the work is directly related and similar.” 


Presumptions are also made on the basis 
of the common experience of the parties. 
Thus, where it was alleged that seniority 
rights had been frozen into the contract 
on the basis of existing seniority lists, the 
board said “it is reasonable to presume that 
since both had copies of the lists, they care- 
fully examined the lists and were satis- 
fied.” ** Where a union claimed that it was 
unaware the company was not paying shift 
bonuses to watchmen, the board suggested: 
“Both the Union and the Company have ob- 
ligations to enforce the provisions of the 
Agreement and in the absence of any protest 
over this long period of time, it must be 
presumed that both the Union and the Com- 
pany considered that the provisions of the 
Agreement were being carried out.” *’ Where 
an arbitrator had interpreted a clause, and 
the union made no attempt to change the 
clause through negotiations, it was held that 
this ‘must be presumed as some indication 
that they accepted the Company’s interpre- 
tation and the sense of the arbitrator’s 
award.” Likewise, where the courts had 
interpreted a clause, and the parties rein- 
stated that clause, the board reasoned that 
the company must have been aware of what 
the clause meant to the union and what it 
meant to the courts: “Wherefore, in the 
absence of any attempt to modify this clause 

the Company must be presumed to 
have been endorsing that interpretation when 
signing the Agreement.” ™ 


A presumption based on a generally ac- 
cepted practice in industrial relations can be 
found in the following example. 





1% Case cited at footnote 174. 

1% Ted’s Cleaners (May 25, 1951). Also Cen- 
tury Upholstering Company (October 15, 1951). 

T Case cited at footnote 176. 

8 George E. Dewey Company (October 19, 
1946). 

1” Frouge Construction Company (May 25, 
1950). 

1% Jerome D. Berman, Handbook oj Connecti- 
cut Evidence (Little, Brown and Company, 
Boston, 1953), pp. 75, 77. 

%1 Work cited at footnote 1, p. 184. 

12 Musante, Berman, Steinberg Company 
(April 25, 1950). 
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188 Marlin Rockwell Corporation (June 3, 
1954); International Industrial Caterers and 
Local 145, Teamsters Union, A. F. L. (Decem- 
ber 7, 1954). 

184 Philbrick-Booth and Spencer (May 21, 1953). 
185 Hildreth Press, inc. (October 16, 1951). 
186 Rockbestos Products Corporation (October 
1946). 

187 Jenkins Brothers (June 20, 1949). 

188 Jenkins Brothers (December 20, 1951). 

189 Baer Brothers (June 27, 1951). 

1%” Hendey Machine Company (September 26, 
1947). 

11 Lincoln Dairy Company and Farmers Co- 
operative, Inc. (August 17, 1950). 
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It is the duty of all employers, all 
citizens and all levels of government 
to recognize that the handicapped 
worker is an asset, not a liability, in 
balancing the manpower needs of 
our State, both now and in the 
future. —Averell Harriman 





“In view of the currently accepted prac- 
tice it must be presumed that if the 
parties intended that an employee would 
lose all rights to vacation and vacation pay 
if he quit his employment, they would have 
incorporated into the Agreement a clause 
providing that an employee who quits or 
is discharged would have no claim to vaca- 
tion pay.” 


Waiver and Estoppel.—The board rarely 
speaks in terms of waiver and estoppel, 
nor does it endeavor to distinguish between 
them. There are instances in which these 
principles have been used. 


Failure to file a grievance within the time 
period specified in the contract is considered 
a waiver of rights.™ But the evidence must 
clearly indicate the union’s ability to act in 
the approved manner.™ In the board’s opin- 
ion, “technicalities should be permitted to 
estop arbitration only when these techni- 
calities are clear and compelling and in no 
way beclouded with doubt. The dispute 
which is settled on a technicality is buried 
unresolved and such a procedure is neither 
healthy nor desirable.” ™ 


Failure to complain of a particular prac- 
tice for a long period of time is considered 
tacit approval, and the matter is treated as 
closed insofar as it relates to past trans- 
actions.” But tacit approval (acquiescence) 
of past practice is not imputed to future 
practice. Thus, the board ordered the dis- 
continuance of a union practice which had 
not been protested by the company for a 
long period of time.™ 


A union is estopped from filing a grievance 
under the grievance procedure of an expired 
contract, and the company has no obligation 
to follow the procedure of such a contract.™ 


Agency Principles—The board occasion- 
ally applies the principles of agency law in its 
awards. With respect to union membership, 
it recognizes the officers of that union as its 
duly authorized agents. Thus, where a local 
union president informed the company that a 
member had quit, the board maintained that 
the company had “definite notice of his 
quitting.” ® . Where a company tried to es- 
tablish that the union had agreed to its inter- 
pretation of a contract clause on the basis 
of two union stewards’ agreement with the 
company’s position, the board reasoned: “The 
Company does not bargain with the Union 
Stewards nor is its agreement with the 
stewards. To interpret their acquiescence 
as an Agreement or as an implied approval 
by the Union would be an unwarranted 
conclusion.” *° And where a union failed to 
file an appeal within the time limits of the 
contract, because of a strike and confusion 
surrounding the recall, the board rejected 
the excuse by observing that “the officers 
of the Union, even though they are not 
actually employed by the Company, presumably 
were carrying on their Union duties.” ™ 


The board has held that an unauthorized 
person can act in such a manner as to give 
the impression that he has the authority of 
an agent and that knowledge held by a 
management representative can be imputed 
to the employer. Thus, where a worker on 
sick leave contacted her foreman on several 
occasions to make certain her job was being 
kept for her, and replies were made in a 
manner which gave the impression that the 
foreman was authorized to assure her of her 
job, the board reasoned that the company 
had no basis for contending that she had 
resigned from her job.™ 


Judicial Notice.—Arbitrators are usually 
selected because of their special knowledge 
in connection with the matter in dispute. 
They may take notice of general practice in 
the area of industrial relations, even though 
no evidence or testimony was cffered at the 
hearing.” The board has frequently em- 
ployed judicial notice in contract interpreta- 
tion cases. One such instance is in determin- 
ing the intent of parties. The board took 
judicial notice of the generally recognized 





12 Grocers Wholesale Outlet (July 17, 1951). 

13 Torrington Company (December 15, 1949). 

1% Whitlock Manufacturing Company (October 
1, 1952). 

1% Armstrong Rubber Company (September 
26, 1951). 

1% Flectric Boat Company (January 29, 1940); 
New Haven Clock and Watch Company (Jan- 
uary 18, 1949); Legion Bakery (December 8, 
1953). 


Arbitration Awards 


1% Industrial Overall Dry Cleaning and Sup- 
ply Company (March 31, 1953). 

198 Armstrong Rubber Company (June 8, 1949) ; 
Wheeler Insulated Wire Company (March 3, 
1954). 

1% Silberline Manufacturing Company (De- 
cember 26, 1950). 

20 Armstrong Rubber Company (June 8, 1949). 

20 Torrington Company (December 15, 1949). 

22 U. S. Time Corporation (December 6, 1944). 

23 Work cited at footnote 180, p. 56. 
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principle that contract terms are retroactive 
to the date of completion of negotiations. 
In a situation where the contract was am- 
biguous as to when the terms were to take 
effect, the board placed the burden of proof 
upon the company “if it wished to claim 
that there was a contrary understanding.” ™ 
Also, where a union was arguing for a shift 
premium in addition to overtime, the board 
observed that an employee who works over- 
time does not, because of this, become a 
member of another shift. Work performed 
by members of the first shift was not com- 
pensated by a second shift premium. “This 
interpretation is sustained by the past prac- 
tice of the parties and the common practice 
in industry and it must be reasonably 
concluded to have been the intention of the 
parties.” Furthermore, where a union 
claimed a reopening clause intended that all 
wage matters could be negotiated, the board 
observed that “the burden of substantive 
proof falls upon the Union to establish this 
claim.” Also, the board rejected a com- 
pany’s claim that since the contract con- 
tained no expressed limitation of its discre- 
tion in the matter of discharge, its action 
was not reviewable under the grievance 
procedure, because “such provision either 
explicit or implicit is seldom found in collective 
bargaining agreements today.” ™” 


Another area of application is in determin- 
ing the meaning of words. In discussing the 
status of laid-off employees, the board took 
notice that “unless it is explicitly provided 
for, industrial practice does not grant vaca- 
tions to laid off employees,” and that “continu- 
ous service and seniority are distinct terms and 
are. so recognized in industrial relations.” ** 
Also, in discussing the meaning of “service” 
for vacation eligibility, the board said that “six 
months service of actual work during the six 
month period would seem to be twisting 
the intention of the parties to the exireme. 
Certainly, this is not the meaning of service 
as generally used in industry for vacation 
purposes.” ” The board rejected a union’s 
contention that a job which was “not running 
satisfactorily” was a “development job,” on 
the basis that the ability of a worker on a 
new ‘job is often difficult to establish and 


that “companies do not consider the job 
running satisfactorily until they do establish 
that ability and reflect it in the rate of the 
job. This difficulty of arriving at a proper 
rate for a new piece work job is not ex- 
ceptional, but rather the rule in industrial 
relations.” *” 


The board has also used judicial notice 
in contract negotiation cases. Where a union 
claimed that painters, being of comparabie 
skill to carpenters, should receive com- 
parable wages, the board took notice that 
“it is usually possible for carpenters to 
maintain a higher rate in a free market 
because they do not have to meet so much 
competition from unskilled labor.” *” Also, 
in a wage negotiation case, the board took 
notice that the company’s product had an 
inelastic demand which would enable the firm 
to pass on any increase in wages to its cus- 
tomers without suffering any loss in earnings.*” 


Inconsequential Contract Violation.—The 
board occasionally finds cause to apply the 
legal maxim de minimis non curat lex.” 
In its opinion, “a collective bargaining agree- 
ment is a reasonable document and must be 
applied in a reasonable manner. Trifling and 
inconsequential irregularities of the strict 
letter of the contract cannot be construed 
as violations of the contract.” ** 


Damages.—When the contract has been 
violated and employees have suffered losses 
in earnings, compensatory damages are made 
a part of the award. The most common 
types of case in which damages are awarded 
are those involving wages, or improper dis- 
charge, layoff, overtime distribution or de- 
motion. Generally, the board does not state 
the specific amount of damages, but out- 
lines the procedure for restoring to the 
aggrieved an amount which will make him 
whole. If the exact amount of damage is 
agreed upon by the parties, the board will 
specify the amount in the award.” The 
specific amount of damage is usually de- 
termined on the basis of what the employee 
would have earned if properly treated, less 
any amount received in mitigation of the 
injury sustained. In discharge and layoff 
cases, this may be termination pay, unem- 





24 United Metal Manufacturing Company (Oc- 
tober 15, 1946). 

2% Baer Brothers (June 27, 1951). 

26 Bridgeport Brass Company (December 28, 
1951). 

21 Atwater Manufacturing Company (December 
7, Bw. * 

28 Hendey Machine Company (September 26, 
1947). 

2° High Standard Manufacturing Company 
(March 29, 1948). 

2 Torrington Company (February 18, 1948). 
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211 New Haven General Contractors Association 
(June 11, 1947). 

2122 Sanitas Window Cleaning Company (Sep- 
tember 17, 1941). 

23 G. and O. Manufacturing Company (June 
11, 1953); Derby Gas and Electric Company 
(December 3, 1953). 

24G. and O. Manufacturing Company (June 
11, 1953). 

2 Bronx Bakery (September 1, 
tional Biscuit Company (May 4, 


1949); Na- 


1950). 
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No physical handicap will deter a 
man who believes he can learn to 
do a job safely and well and is de- 
termined to prove it.—Philip D. 


Reed, chairman of the board, Gen- 
eral Electric Company. 





ployment compensation benefits or income 
from employment elsewhere. In demotion 
and wage cases, income is from continued 
employment in the firm at a lower rate. 

Damages will not be denied simply be- 
cause the amount of loss is difficult to de- 
termine. When certainty of damages is not 
present, the board occasionally requests the 
parties to determine a fair and equitable 
settlement.** Sometimes it awards nominal 
damages. For example, where it found that 
a firm had improperly scheduled available 
work, it presumed that this action resulted 
in a loss of earnings for some employees. 
It faced the dilemma of not knowing just 
what methods of sharing the available. work 
would have been agreed upon by the parties. 
It was impossible to identify the individuals 
who lost earnings as a result of the firm’s 
action. It solved this by saying that “justice 
will be best served if the Company pays all 
the employees in the department working that 
week a half day’s pay at average hourly earn- 
ings during the portion of the week worked.” ™ 

The calculation of damages must be made 
on a common basis.™ If the firm computes 
lost earnings on the basis of 40 hours, then 
earnings from other employment must be 
computed on the same number of hours. 
The fact that considerable overtime may 
have been earned during employment else- 
where has no bearing on this matter, unless 
the firm desires to compute lost earnings 
on a comparable overtime basis. The board 
appears to feel that the proper time period 
for the computation of expected and actual 
earnings is four weeks.” 


Where it is found that the company acted 
fairly on the basis of the evidence available 
to it, although its action violated the con- 
tract, the board considers this fact in the 
mitigation of damages.™ In a case where an 


employee was discharged for physical in- 
capacity to perform industrial work, and the 
union was able to cast serious doubt upon 
the company’s medical diagnosis, the board 
reasoned that “a company is not under obli- 
gation to make a more thorough investi- 
gation of an employee’s physical condition 
than was made, and therefore at the time 
this Company discharged Mr, X it was acting 
fairly, and because it was acting fairly it 
should not be penalized by being required 
to pay for the time lost.” ™ 


Aggravation of damages is not allowed by 
the board. Delays in processing a grievance 
to arbitration, definitely assignable to the 
union, are sometimes cause for a reduction 
in damages. In one case, the union was 
found to have delayed arbitration for 12 
working days, and to this extent a reduction 
in total damages was made.™ The board 
also feels that it is the responsibility of the 
aggrieved to take reasonable steps to mini- 
mize loss and that he should not recover for 
that which he might reasonably have avoided.™ 


Stabilization Needed 


This case study appears to indicate at least 
a partial development of what has been called 
a system of industrial jurisprudence. In ad- 
judicating contract interpretation cases, the 
board regularly employs the principles of 
contract construction and contract law which 
have been developed over the generations. 
“Just cause” cases appear to be the only area 
of contract interpretation that requires further 
development of principles. The greatest chal- 
lenge, however, exists in developing recog- 
nized standards for contract negotiation cases. 
Here, the substantive rules of law are of 
more limited value, and the experience with 
such cases is still somewhat inadequate. The 
need for standards is strikingly evident in 
the general reluctance to submit contract 
negotiation cases for arbitration. This atti- 
tude reflects the greater financial risk in- 
herent in such cases and the magnitude of 
uncertainty in award prediction. A greater 
stabilization of standards for contract negotia- 
tion arbitrations is needed to change this 
prevailing attitude. [The End] 





216 Torrington Company (September 30, 1949; 
February 1, 1950); Seamless Rubber Company 
(October 18, 1954). 

217 Driscoll Wire Company 
1946). 

2188 New Haven Clock and Watch Company 
(April 29, 1952); Derby Gas and Electric Com- 
pany (January 4, 1954). 

29 Derby Gas and Electric Company (Jan- 
uary 4, 1954). 

220 Royal Typewriter Company (December 23, 
1943); American Brass Company (Augu# 14, 


(September 10, 
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1945); Jenkins Brothers (July 15, 1947): Mullite 
Refractory Compony (October 20, 1954). 
21 American Brass Company (August 14, 1945). 
222 Purity Food Company (November 15, 1949); 
National Biscuit Company (May 5, 1950); New 
— Clock and Watch Company (February 6, 
1952). 
223 National Biscuit Company (May 5, 1950). 
P “aa” Gas and Electric Company (January 
, 1954). 








Labor Mobility and Employee Benefits 








HAVE FRINGE BENEFITS HELPED 
TO CAUSE THE GREAT REDUCTION 
IN THE MOBILITY OF THE LABOR 
FORCE IN THE PAST 40 YEARS? 





HIS is an inquiry into the effect of 

seniority, pension and union security 
arrangements upon labor mobility. It is 
to be noted at the outset that its scope is 
broader than the inquiry first proposed, 
which was envisaged as a commentary on 
the impact of union security provisions of 
labor contracts upon mobility. The exten- 
sion of coverage stems partly from our 
notion that union security devices may have 
had little or no effect, one way or the other, 
upon labor mobility and that if they have 
had any appreciable impact it may have 
been significantly different from the impact 
of seniority and pension plans. It also is 
to be noted that many other types of em- 
ployee “benefits” frequently incorporated in 
labor contracts are excluded from consider- 
ation. Among these excluded benefits are 
the “health and welfare” plans, which in- 
creasingly have been brought into labor 
agreements. 


There are two differences between senior- 
ity and private-pension “benefits,” on the 
one hand, and union security arrangements 
on the other. In the first place, the latter, 
by their very nature, are always introduced 
by way of the labor contract, while the 


former classes of benefits are not necessarily‘ 


negotiated matters; seniority and private 
pension “benefits,” in other words, may be 
set up and administered unilaterally by 
management. Moreover, there often is a 
significant difference in the nature of union- 
oriented and company-oriented length-of- 
service policies. The former, typically, turn 
on relative length-of-service rankings of 
employees. The latter often are geared to 


absolute terms of service rather than to 
position-rank on seniority lists. 


Perhaps it is worth noting that when 
“seniority” arrangements are initiated by 
management they are unlikely to be called 
“seniority plans.” Indeed, rather than being 
plans at ali, they are likely to mean simply 
managerial addiction to giving consideration 
to length of service in making changes in 
status, particularly layoffs. Since there 
seems to be no good reason to think that 
their effect on mobility is significantly dif- 
ferent whether they are unilaterally promul- 
gated or negotiated, there is no effort made 
here to exclude the management-made plans. 


The other difference between seniority 
and private pension arrangements is that, 
so far as immediate impact is concerned, 
pensions are direct, even though deferred, 
employee benefits, while union security is 
not an employee but a union “benefit.” 
Whatever impact, beneficial or otherwise, 
there may be upon the employee is not 
direct, but oblique. Despite these differ- 
ences, it is thought worth while to include 
all three classes of arrangements in this 
discussion, in view of their wide prevalence 
in American industry today and in view of 
the widely held conviction that all of them 
have serious consequences with respect to 
labor mobility. For convenience, and on 
occasion, they will be called, loosely, em- 
ployee “benefits.” 


The effect of these “benefits” upon all 
phases of labor mobility will not be con- 
sidered here. Only their impact upon what 
has been described as horizontal mobility ’ 
is treated. Our concern, in other words, 
is with the sort of mobility that is reflected 
in the voluntary migration of workers from 
plant to plant, and that seems to be most 
faithfully measured by the accession-rate 
and separation-rate figures made familiar 
by the statistical series published by the 





1 Joseph Shister, ‘‘Labor Mobility—Some In- 
stitutional Aspects,’’ Proceedings of the Third 
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Annual Meeting, Industrial Relations Research 
Association (1950), p. 42. 
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United States Bureau of Labor Statistics 
under the heading “labor turnover.”? Es- 
pecially, our concern is with voluntary hori- 
zontal mobility as that is reflected by the 
voluntary-separation, or quit, rate. Also, 
there will be occasion to note the possible 
bearing of one or more of the “benefits” 
considered upon involuntary horizontal mo- 
bility, as reflected in discharge and layoff 
rates. 


We think we are under no illusions about 
the labor turnover statistics on which some 
reliance is placed. They do not, measure 
labor turnover other than with rough ap- 
proximation. Moreover, they measure more 
than turnover in the sense of movement 
from plant to plant. They also cover move- 
ment out of plants into unemployment and 
movement out of the labor market entirely. 
Nevertheless, they appear to be the least 
unsatisfactory measures now available for 
our purpose. Relatively good though they 
are, they are not good enough for much 
more than the firming up of hunches. One 
reason for this is that we have no official, 
industry-wide turnover statistics for some 
important industries, such as building con- 
struction and certain nonmanufacturing in- 
dustries like retailing. There is, of course, 
a considerable body of plant-wide turnover 
data. The latter, however, for the most 
part, are unavailable to us. A more import- 
ant reason why the best available statistical 
data give us only the sketchiest of answers, 
if any, to our questions, is the fact that a 
host of variables, other than the presence or 
absence of the “benefits” here considered, 
also affect voluntary labor turnover—some- 
times in one direction, sometimes in another 
—and it is difficult, if not impossible, to 


measure the extent of their influence. Among 
these other variables, which we wish we 
could eliminate from our patterns of causes 
and effects, and which we actually can do 
practically nothing about, are: (1) the tight- 
ness or looseness of the labor market; (2) 
war, peace and defense economy conditions; 
(3) age distribution of employees and their 
length-of-service distribution; and (4) the 
presence or absence of benefit arrangements 
other than those here considered. 


Realization of the probable hopelessness 
of reaching definitive conclusions by way 
of analysis of the turnover statistics pres- 
ently at hand has convinced us that we 
ought to supplement, and we have supple- 
mented, statistical inquiry with an endeavor 
to tap the knowledge and experience of 
some of the personnel managers. Even on 
the basis of this two-pronged attack on the 
problem, our conclusions must be admitted 
to be merely tentative; perhaps they are no 
more than informed hunches. 


As a preliminary to scanning the returns 
from our two lines of inquiry, it seems 
appropriate to try to indicate the present 
extent and coverage of the three types of 
“benefits” here involved. It is a matter of 
common knowledge that they all are widely 
prevalent in this country, and that they 
are becoming more and more prevalent 
year by year. Union security provisions 
now are included in not less than 2,651 
labor contracts reviewed by a member of 
the staff of the Bureau of Labor Statistics. 
The workers covered. by these contracts 
number more than 5% million.’ Seniority 
or other length-of-service arrangements now 
cover over four million workers.* Inasmuch 
as the bureau’s inquiries, with regard to 
both union security and seniority, were not 
censuses but were based on samples, the 
actual total of employees covered in all 
existing contracts (and, as to seniority, in 
unilaterally launched plans in unorganized 
plants) must be substantially greater than 
the minimum figures here reported. Finally, 
as to pension plans, while there were only 
about 600 in existence in 1939, there are 
now no less than 13,000,° and they probably 
cover even larger numbers of employees 
than ‘are covered by either seniority or 
union security arrangements. 





2See current issues of the Monthly Labor 
Review; S. H. Slichter, Turnover of Factory 
Labor (New York, 1919); and P. F. Brissenden 
and Emil Frankel, Labor Turnover in Industry 
(New York, 1922). 

% James Nix, ‘‘Union Status Under Collective 
Agreements, 1950-1951,’" 73 Monthly Labor Re- 
view 552, 554 (November, 1951). 
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* James Nix, ‘‘Collectively Bargained Length- 
of-Service Benefits,’’ 73 Monthly Labor Review 
152 (August, 1951). 

> Clark Kerr, ‘‘Social and Economic Implica- 
tions of Private Pension Plans,’’ Commercial & 
Financial Chronicle, December 1, 1949. 

















This paper originally was prepared 
for the University Seminar on Labor, 
at Columbia University. 





For data reflecting labor mobility in the 
various industries we have relied principally, 
as already noted, upon the monthly labor- 
turnover statistics assembled, tabulated and 
published by the United States Bureau of 
Labor Statistics. But before scrutinizing 
those official statistics against the back- 
ground of what we know about the preva- 
lence, in the various industries, of one or 
more of the three categories of benefits here 
considered, it may be pertinent to note 
certain trends, with respect to these benefits 
and with respect to labor mobility, that are 
widely known to have marked the develop- 
ing American economy over the period 
since 1910. There has been a marked, long- 
run decline in the rate of labor turnover. 
In the period between 1910 and 1920 it 
frequently ran well over 100 per cent, but 
it now is considered high if it runs beyond 
50 per cent.’ During the same period, largely 
as a by-product of the wide expansion of 
trade unionism, there have been great in- 
creases in the numbers of workers covered 
by union security, seniority and pension 
arrangements. These latter increases, more- 
Over, remain substantial even after allow- 
ances have been made for population 
increases. This historical fact of con- 
comitant diversity of trend may fairly be 
said to create a presumption in favor of the 
proposition that an important cause of the 
unquestionable long-run decline in mobility 
has been the union security, seniority, pen- 
sion, and perhaps still other “benefits” 
which workers in the last 40 years have 
come more and more to enjoy. But, at 
best, it is no more than a presumption. 
Hence the problem deserves more careful 
examination than is involved in the mere 
citation of long-run trends. 


So far as union security is concerned, we 
have come upen no evidence that it has any 
effect, or at any rate any direct effect, upon 
voluntary mobility. Conceptually, it seems 
clear that by increasing the discharge rate 


(through discharges for failure to keep in 
good standing in the union) involuntary 
mobility is increased. This influence, we 
think, must be very limited. It may be that 
in a few industries (for example, the build- 
ing trades, printing trades and maritinx 
trades) in which, the Taft-Hartley ban to 
the contrary notwithstanding, the closed 
shop—or arrangements amounting to thc 
closed shop—persist, increases in voluntary 
mobility are caused in situations where the 
unions’ membership lists also are closed. 
In such situations it would seem that mo 
bility would be diminished by cutting down 
the flow of workers into these industries 
from other trades. 


Our analysis of the official labor-turnover 
data suggests that seniority arrangements 
(whether negotiated or promulgated uni- 
laterally as a matter of management policy) 
are among the influences which may be im- 
mobilizing in their effects, although it may 
well be that the magnitude of these immo- 
bilizing effects has been exaggerated.® A 
ranking of 17 industries or industry groups, 
about each of which we have some informa- 
tion as to the prevalence of seniority ar- 
rangements, indicates that the 13 industries 
in each of which more than half of the 
employees are covered by contractual provi- 
sions calling for seniority in layoffs® are 
marked on the average by appreciably lower 
quit rates than characterize the remaining 
four industries, in each of which only a 
minority of the employees are affected by 
layoff-seniority provisions and apparently 
none of which is covered by seniority in 
respect to promotions. The group of four 
industries is marked by substantially higher 
quit rates than is the larger group. More- 
over, similar rankings of the 17 industries 
for each year since 1942 show a closely 
similar relationship between the relatively 
immobile work forces in the 13 industries 
heavily committed to seniority, and the 
relatively mobile work forces of the four 
industries which are much less _ heavily 
marked by seniority practices. Finally, the 
trends through the eight-year period ended 
June 30, 1951, show that the work forces 
of the firms in the 13-industry group have 
become more immobile, while those of the 
firms in the four-industry group have be- 
come more mobile. 





® Appearing monthly in the Monthly Labor 
Revi 


eview, 

‘For the early period 1910-1920, see works 
cited at footnote 2 by Slichter, p. 26; and 
Brissenden and Frankel, p. 36. For the present 
time, see 73 Monthly Labor Review 616-617 
(November, 1951). 
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8’ From a tabular summary of BLS quit-rate 
and union-status data. 

® Eight of the 13 industries are also character- 
ized by some application of the seniority prin- 
ciple to promotions. In each of these eight 
industries, 90 per cent of the employees are 
covered by provisions which make seniority one 
of the criteria considered in promotions. 
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In 1933, before enactment of the 
original statute [Wagner Act], it is 
estimated that total union member- 
ship among American workers was 
a little more than 2,850,000. The 
corresponding current estimate is 
around 17 million union members. 
And as to bargaining, it is estimated 
that collective bargaining agree- 
ments currently in effect number 
some 125,000. 

—tTheophil C. Kammholz 








The showing thus made is by no means 
conclusive. The contrast in mobility be- 
tween the two groups could be caused by 
the concurrent existence of high proportions 
of long-service employees in the 13-industry 
group, and high proportions of short-service 
workers in the four-industry group, thus 
making for immobility in the larger group 
and mobility in the smaller group. It also 
could be caused by similar influences ex- 
erted by heavier concentrations of older 
workers in the larger group and younger 
workers in the smaller group. There are 
other variables, of course. The most one 
can say is that, ceteris paribus, the “senior- 
ity” industries will be found to have more 
immobile work forces—but in modern in- 
dustry, alas, other things seldom remain 
equal. 


Even the foregoing cautious conclusions 
may be precarious. Thus, while it seems 
likely that seniority arrangements by and 
large must immobilize, it is evident that in 
work forces made up predominantly of 
short-service employees—and perhaps es- 
pecially where these employees are mostly 
in low age brackets—the effect may be 
quite unpredictable. In such situations it 
is reasonable to expect that—as has been 
suggested elsewhere—seniority arrangements 
must increase voluntary mobility because 
of quitting by younger workers who believe 
themselves blocked by the seniority situa- 
tion. In such situations, per contra, it is also 
reasonable to expect that voluntary mobility 
will be decreased, because young workers, 
though blocked where they are, believe that 
seniority arrangements in the other plants 
to which they might migrate would block 
them no less effectively. Wht the net of 
it is we don’t know, although, naturally, it 
must turn in large measure upon the extent 


of the prospect the young worker in a 
“seniority plant” may have of finding suit- 
able employment in a “nonseniority plant.” ” 


As to private pension plans, although the 
statistical foundation seems to be even less 
firm than it is as to seniority, it probably 
would be feasible to carry through a de- 
tailed examination similar to the one we 
have made for pensions. However, we 
think it unnecessary to duplicate the analy- 
sis. In all probability, the warrantable 
inferences would point in the same direc- 
tion. They probably would suggest, in 
sum, that individual-plant pension plans, 
insofar as they do not provide for full 
vestment of all contributions—and most of 
them do not—have a retarding effect upon 
mobility. 


It is perhaps worth noting, finally, that 
while seniority and most private pension 
plans immobilize the work forces in estab- 
lished concerns, the same devices set up 
in new establishments may induce migration 
by attracting labor from concerns which 
lack such arrangements, or even from es- 
tablishments where such benefits, though 
present, are less liberal in their provisions. 


Our second source of information consists 
of the comments received from about 60 
respondents (mostly management personnel 
or labor relations men) in reply to about 
93 letters of inquiry. The letters were 
addressed to members of the Industrial 
Relations Research Association. It is not 
presumed that this group of respondents 
constitutes an adequate sample of personnel 
men. It almost certainly does not. What 
we endeavored to do was to solicit the views 
of persons who, we thought, would have a 
basis in experience and first-hand knowledge 
for reaching sound judgments about the 
questions under consideration. About a 
dozen union officials were communicated 
with, and four replies were received from 
representatives of three unions and one 
“general economic counsel for labor unions.” 
The letters of inquiry also requested plant 
data on labor turnover and on union secu- 
rity, seniority and pension arrangements. 
Six of the returns (all of them from re- 
spondents associated with business con- 
cerns) were unusable. 


Only a few of the respondents furnished 
any statistical information on mobility, and 
from none of these have we been able to 
squeeze out of the statistics any clues as 
to the significance of the “benefit” arrange- 
ments. All of the respondents who were 





1 Work cited at footnote 1, p. 44. 
Labor Mobility 
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Union members walked off the job 
when their local union president was 
dismissed for alleged misconduct. 
The waikout was in violation of the 


union contract. The Michigan Su- 
preme Court upheld the denial of 
‘unemployment insurance benefits to 
the strikers. They were properly dis- 
charged for misconduct rather than 
for participation in a labor dispute. 
—Cassar v. Appeal Board, CCH 
Unemployment Insurance Reports 
(Mich.) 7 8530 (1955). 





explicit about it stated that their companies 
had no statistical data which would yield 
meaningful information on the questions 
raised, Even those who sent us statistical 
information expressed doubt whether -any- 
thing of relevance could be distilled from 
it. Except for one case in which very de- 
tailed turnover data were transmitted— 
which data we have not yet been able to 
adjust to our objectives—we are satisfied 
that they are right. 

What these respondents did give us was 
a useful body of informed opinion, which 
we shall endeavor to summarize and sample. 

First, in regard to union security, com- 
ments on this point are somewhat less 
numerous than are those on seniority and 
pensions. About nine out of ten of the 
company respondents who mentioned the mat- 
ter are of the opinion that union security 
arrangements have no effect upon mobility. 
One correspondent says that though such 
arrangements have no effect in a tight mar- 
ket, they do have some effect in a loose 
one. Another suggests that a “union shop 
might increase labor turnover since failure 
to join the union could lead to the discharge 
of the employee.” Still another believes that 
any arrangement enhancing the security of the 
employee will immobilize. In sum, the almost 
unanimous judgment of the corporation-associ- 
ated respondents who expressed views on this 
point is that union security arrangements 
have no impact on labor mobility. Only 
one of the union respondents expresses 
himself on this point. He states that he 
believes that union security provisions have 
an immobilizing effect and that this retard- 
ing effect “of course, is one of several 
reasons, if not the major reason” for such 
provisions. But he adds that the increased 








prevalence of union security provisions 
must “have lessened the retarding effect,” 
since the security arrangement which, it is 
thought, keeps the employee in a union 
shop will, where it exists in other shops, 
make him less unwilling to migrate to one 
of those other shops. The director of a 
national labor bureau thinks that all three - 
types of “benefits” have an immobilizing 
effect, but he ranks union security below 
seniority and pensions in this respect. The 
tendency of union security arrangements to 
reduce turnover is largely due, he thinks, 
to “the protection on the job which the 
union can offer because of such a [union 
security] clause.” 

Whereas the managerial consensus as to 
union security is that it has no effect on 
mobility, with dissents only from two or 
three company men and from two persons 
associated with unions," the preponderant 
opinion among company respondents as to 
seniority and pensions is that both have 
immobilizing effects. This latter judgment 
is echoed by the union respondents. 

On seniority and pensions, the almost 
unanimous opinion of our company respond- 
ents is that they are immobilizing. There 
are, however, many qualifications. One of 
the most common of the qualifications is that 
they are more immobilizing for “older” work- 
ers—usually meaning long-service workers. 
Some say “immobilizing only for older 
workers.” Other comments pitched to the 
tune of immobilization: (1) Seniority: 
“strong effect ;” “powerful deterrent ;” “freezes 
workers to jobs.” (2) Pensions: “even 
stronger effect [than seniority];” “a brake 
on turnover [of salaried workers];’” “not 
much effect;” “obviously will immobilize.” 
In addition to the respondents who think 
that neither seniority nor pensions have an 
appreciable effect on young workers, a few 
believe that their effect, generally, is not great. 

Two of our respondents make comments 
which are so illuminating that we venture 
to quote them a little more at length. The 
assistant manager of industrial relations of 
a large cement manufacturing company 
writes as follows: 

“We have an extremely wide variation in 
turnover rates between plants located either 
in small urban areas or in areas where a 
rural economy dominates, or where there 
is no pronounced competition for industrial 
labor, or where there is a combination of 
these things "as compared with plants lo- 
cated in highly industrialized communities, 





41 It must be kept in mind that we had replies 
from only four persons associated with unions. 
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If business is going to benefit from 
the introduction of automation, then 
business should assume some share 
of the social costs—in re-training 
workers, for example, or in assisting 
families to move to new areas. 


—James B. Carey 





as, for example, the Gary, Indiana, locale. 
In the plants identified with the former 
localities, where there has been stability 
over a long period of time, we have a high 
percentage of long service employees who 
now have substantial equities in pensions 
and seniority status. We are convinced that 
these equities are a powerful deterrent 
against movement out of our employ. This 
obviously logical result is evident in the 
fact that even in these plants the younger 
employees, both in age and service, have 
a measurably higher turnover rate in times 
of general labor shortage such as during 
the past war. In plants located in such 
areas as Gary, Indiana, and Pittsburgh, 
Pennsylvania, there is relative stability 
among the employees with relatively long 
length of Company service, even though 
such employees may be in a comparatively 
young age group, while at the same moment 
turnover in the shorter service groups is 
almost unbelievably high.” 

A member of the staff of the industrial 
relations department of one of the large 
oil companies writes of its experience: 

“The question of the effect of union con- 
tract seniority and benefit plans upon labor 
mobility is one that our turnover records do 
not answer. We assume that they must 
have a stabilizing effect, but I doubt that 
it can be proved statistically because there 
are always other factors present which also 
have an effect. Increased mobility is one 
of the principal arguments for unions’ area 
pension plans, such as the Toledo Plan, 
for example. 

“Turnover rates have dropped sharply 
over the last twenty years—the period cov- 
ering the beginnings of most benefit plan 
programs and union contract security clauses 
in our Company. In our Manufacturing 
Department, for instance, the annual turn- 
over rate in 1929 was 179%; today it is 7%. 
However, if we were listing reasons for this 
drop in order of importance, we would be 
inclined to place the following above senior- 
ity and benefits. 


Labor Mobility 


“(1) Standardization of wage rates and 
working conditions in industry. 

“(2) Industry stabilization to provide year- 
round employment. (The annual wage in 
effect, although not guaranteed.) 


“(3) Greater percent of home ownership 
among the labor class. 

“(4) A more humane management at- 
titude toward employees. (One half of our 
1929 turnover was due to discharge.) 

“(5) And in our case, a much more ade- 
quate pre-employment selection program. 


“You can see that we are inclined to 
think that the stabilizing effect of seniority 
and benefits on labor is exaggerated. We 
have found in recent years that well over 
three-fourths of our turnover is accounted 
for by employees with less than five years 
of service. Our records don’t go back far 
enough to prove anything on this point. 
Much of this is due to ‘job-hoppers’ and 
female employees who spend a few years in 
the business world before leaving to raise 
a family. A _ significant number of em- 
ployees with more than five years’ service 
leave to go into businesses on their own— 
a type of action in which seniority or benefit 
rights are a minor consideration. 


“It is difficult to draw the line between 
cause and effect, but we are inclined to 
think that, today: Employees voluntarily 
separated seldom have stayed long enough 
to accumulate significant seniority or benefit 
rights; employees who have earned such 
rights by long service would probably have 
stayed anyway.” 

We recapitulate: While we know quite 
definitely what has been happening to labor 
mobility along most sectors of our economy, 
and that, over-all, and in most industries, it 
has greatly diminished in the last 40 years, 
our notions about the causes of this trend 
toward greater immobilization of our work 
forces are much more sketchy. It has been 
remarked that in the nineteenth century, 
the watchword was freedom, while that of 
the twentieth is security. Certainly the drift 
of our separation rates suggests that workers 
used to hold jobs lightly, but now tend to 
hold them tightly. Among the causes: more 
satisfactory job conditions and community 
conditions, better housing, improvements in 
transportation, health and welfare plans, 
changed scales of values in the minds of 
employees, and so on and so on through 
a list that could be made very long—and, 
not least, union security, seniority and pen- 
sions. Indeterminate as the extent and direc- 
tion of the influence of these three classes of 
“benefits” are, we know that they play an 
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important role, and that it is a role which, 
as of now, is predominantly immobilizing. 
These more-or-less definite conclusions go 
only to the question: What has been hap- 
pening? But, of course, we face even 
larger questions: Do the trends we have 
noted reflect tendencies and conditions which 
we should foster, or try to modify? If 
modification is thought desirable, what 
kind of modification should be aimed at? 
We do not propose to deal with these ques- 
tions here. But we think that the drift 
toward the greater immobilization of our 
work forces is a matter which certainly 
should cause concern in the American com- 
munity at a time when it is trying to mobilize 
itself. We think that there are certain 
things that can be done, at least in connec- 
tion with seniority and pension arrangements. 
Seniority provisions can be revised so-as 
to encourage the preservation of seniority 
rights in nondefense jobs in such a fashion 
as to facilitate workers’ transfers into de- 
fense jobs. A manpower policy to accom- 





plish this has been reported approved by 
the Labor Management Manpower Policy 
Committee, an advisory group to the Offic: 
of Defense Mobilization. It is reported that 
the committee adopted a subcommittee re 
port in which the subcommittee found 
“that the principle of seniority was more 
important than pension plans... as a factor 
which might . . . be impeding the move- 
ment of workers to defense jobs.” The 
subcommittee reported that it found no evi- 
dence that the recent, more widespread 
adoption of pension and insurance plans is 
interfering with manpower mobility to the 
detriment of defense production. Our private 
pension plans can be revised to make more 
and more general a provision for the full 
vesting of all contributions. Union-wide 
plans or area-wide plans such as the one 
recently sponsored by the United Auto 
Workers for the Toledo area should be 
encouraged. The strengthening of public 
pension plans, which seem not to be im- 
mobilizing, can be continued. [The End] 
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form of collective bargaining impossible. 
The union can promise contract performance 
only for its members (who may not iaclude 
all the workers in the unit). Furthermore, 
the Louisiana Right-to-Work Act provides 
that these members may withdraw at any 
time from the union. The union has very 
little to offer the employer under such a law. 


If the Peigts rule is enforced against units 
within the jurisdiction of the federal 
LMRA, employers and unions would be 
caught in an impossible situation. Obedi- 
ence to federal requirements would oblige 
an employer to grant exclusive recognition 
to an appropriate union, and such action 
would violate state law. 


Of course, the conflict arises because 
Congress intended, in both the Wagner and 
Taft-Hartley Acts, to encourage peaceful 
collective bargaining to facilitate the flow 
of commerce. Section 14(b) of the LMRA 
does allow the states to forbid agreements 
requiring union membership as a condition 
of employment. But no provision allows 
the states to forbid an employer to recog- 
nize an appropriate majority union as the 
exclusive bargaining agent. Congress specifi- 
cally intended that exclusive bargaining agents 
be designated to facilitate orderly bargain- 
ing. It provided methods of selection of 
such agents and required employers to 
bargain with them. 
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If the Peigts rule were rejected for inter- 
state units as a result of its violation of 
federal law, it would still lie heavily upon 
labor relations in intrastate commerce. 


Repercussions 


In Louisiana and such other states as 
may follow the Peigts precedent, units af- 
fected by the decision will be prevented 
from establishing an effective collective 
bargaining relationship. However, the rule 
would only apply in right-to-work states 
specifically adopting it, and, probably, only 
to intrastate commerce after the federal 
courts have acted. The Hanson decision, 
on the other hand, is narrower in its effect 
upon collective bargaining, being limited 
to the issue of union security. But since 
it presents a constitutional issue, it would 
affect industrial relations in every state 
if upheld. 


The Peigts decision presents an attempt 
to widen the restrictive scope of right-to- 
work laws beyond their original intent and 
beyond the area which Congress had in- 
tended to open to the states by Section 
14(b). Such decisions lend credibility to 
the union argument that the essential intent 
of right-to-work legislation is to eliminate 
unionism and the institution of collective 
bargaining. [The End] 
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State Regulation 





of Union Political Action 


By W. R. BROWN 





F IT IS CONCEDED that there is 

danger to the public interest from some 
types of union political activities, it becomes 
worth while to determine how to best pro- 
tect that interest. This report describes 
how some states and the federal govern- 
ment are providing this protection or con- 
sidering ways of doing so. 

Only four of the 48 states now restrict 
political contributions by unions.*. This con- 
trasts with the 27 states listed by the 1955 
Book of the States as prohibiting such con- 
tributions by corporations. This prohibition 
probably applies to most business associa- 
tions, since they are ordinarily incorporated. 
For example, the Missouri restriction on 
corporations, which is extremely broad, 
reads: 


“Tt shall not be lawful for any corporation 
organized and doing business under and by 
virtue of the laws of this state, to directly 
or indirectly, by or through any of its 
officers or agents, or by or through any 
person or persons for them, influence or 
attempt to influence the result of any elec- 
tion to be held in this state, or procure or 
endeavor to procure the election of any per- 
son to a public office by the use of money 
belonging to such corporation, or by sub- 
scribing any money to any campaign fund 
of any party or person, or by discharging 
or threatening to discharge any employee of 


This article is based upon 
a research report prepared 
by the author as research 
director of the Chamber of 
Commerce of the State of 
Missouri, in August, 1955 





such corporation for reason of the political 
opinions of such employee, or to use or offer 
to use any power, effort, influence or other 
means whatsoever, to induce or persuade any 
employee or other person entitled to register 
before or vote at any election, to vote or 
refrain from voting for any candidate er on 
any question to be determined or at issue 
at any election. Any violation of the pro- 
visions of this section by a corporation shall 
be deemed and held as a forfeiture of its 
charter or franchise, as granted or derived 
from the state, as for willful misuses thereof, 
and such corporation shall be enjoined from 
transacting any business in this state; and 
such forfeiture or injunction may be ad- 
judged by any circuit court of any county 
in which such corporation is located, in a 
suit instituted for that purpose, in the name 
of the state of Missouri, by the prosecuting 
attorney of any county, and in the city of 
St. Louis by the circuit attorney or by the 
attorney general.” 





1 Since this report was prepared, a fifth state, 
New Hampshire, adopted a law prohibiting 
political contributions by labor unions and 
political committees. It is broadly restrictive, 
both as to the type of activity prohibited and 
as to coverage. It provides, in part: 

“No gift, payment or contribution of money 
or thing of value, whether tangible or intan- 
gible, shall be made to a candidate, a political 
committee, or political party or in behalf of 
a candidate, political party, or measure, directly 
or indirectly, for the purpose of promoting the 
success or defeat of any candidate, political 


Union Political Action 


party or measure . .. by any labor union or 
group of labor unions, or by any officer, direc- 
tor, executive, agent or employe acting in behalf 
of such union or group of unions; or by any 
organization representing or affiliated with any 
such union or group of unions, or by any 
officer, director, executive, agent or employe 
acting in behalf of such organization.”’ 

The law (Ch. 42, as enacted by Ch. 273, Laws 
of 1955) took effect July 22, 1955. See 4 CCH 
Labor Law Reports (4th Ed.), New Hampshire 
§ 42,045. 
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Political Freedom Legislation 


Pennsylvania and Texas passed narrowly 
worded legislation placing some restrictions 
on political contributions by labor unions. 
In 1945, Indiana enacted a much broader 
prohibition. But it was not until 1955 that 
the issue really came to the forefront in 
state legislatures, when Wisconsin passed a 
comprehensive bill, and Michigan and Ohio 
gave serious consideration to such legislation. 


The Pennsylvania and Texas laws have 
the same weakness as the federal law, since 
they apparently do not apply to such groups 
as the PAC (CIO Political Action Com- 
mittee) and LLPE (AFL Labor’s League 
for Political Education). 


The Pennsylvania prohibition on political 
contributions by corporations was amended 
in 1943 to include “unincorporated associa- 
tions,” but this prohibition exempts “those 
formed primarily for political purposes or a 
political committee,” and it would seem that 
the PAC and LLPE might be considered 
as “formed primarily for political purposes.” 


The Texas law simply says that it shall be 
unlawful for any “labor union” to make a 
financial contribution to any political party 
or person running for political office. This law 
is silent on “indirect” contributions through 
such groups as the PAC and LLPE. 


The Indiana and Wisconsin laws are broader 
than the earlier laws and could be inter- 
preted to apply to such “front” groups as 
the PAC and the LLPE. 


These laws prohibit contributions “directly 
or indirectly” by corporations or the union 
itself or any officer, employee, agent, at- 
torney or other person or representative. 
The Wisconsin law also includes cooperatives. 


The new Wisconsin law defines “labor or- 
ganization” in a manner similar to the fed- 
eral law, but differs from the federal iaw in 
that it includes “indirect” action. Therefore, 
the Wisconsin law might be interpreted to 
prevent the use of “regular” union funds by 
such groups as the PAC and LLPE, but to 
permit “voluntary” contributions. Apparently 
this is the way the Indiana law has worked 
in practice. 


The Indiana and Wisconsin laws go further 
than simply prohibiting financial “contri- 
butions” by corporations and unions. 


The Indiana law forbids covered groups 
to “give, contribute, furnish, lend or promise 
any money, property, transportation, means 
or aid to any political party, or any candidate 
for public office or for nomination thereto 
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either directly or indirectly, to aid, 
promote or influence the success or defeat 
of any political party or principle or any 
measure or proposition submitted to a vote 


at a public election or to aid, pro- 
mote, or influence in any manner the elec- 
tion or defeat of a candidate or to 
be used, applied or expended in any way for 
political purposes.” 


Wisconsin adds to the prohibition on political 
financial contributions by corporations, unions 
or cooperatives the giving of any “thing of 
value, directly or indirectly, to any political 
party, political organization, political committee 
or individual candidate for any political or- 
ganization, political committee or individual 
candidate for any political purpose what- 
soever, or to promote or defeat the candidacy 
of any person for nomination or election to 
any political office.” 


These provisions could be interpreted broadly 
enough to include almost all types of election 
activities engaged in by unions, but they are 
probably no broader than the prohibitions 
Missouri now applies to corporations. Also the 
Indiana and Wisconsin laws could be inter- 
preted to permit support of such groups as 
the PAC and LLPE by “voluntary” contri- 
butions from individuals. 


The newly enacted Wisconsin law specifi- 
cally provides that nothing in the act shall 
“affect the right of any individual to 
form, join, or contribute to or participate in 
voluntary organizations . . . support politi- 
cal candidates and purposes of his own 
choosing . . . [or] subscribe to a regularly 
published organization newspaper.” 


It goes on to provide that “nothing in this 
section shall prohibit the publication by cor- 
porations, labor organizations and co-opera- 
tives in the regular course of conducting their 
affairs, of periodicals advising their members, 
stockholders or customers of dangers or ad- 
vantages to their interests of election to office 
of men espousing certain measures.” 


Violation of the Indiana law is merely 
a misdemeanor. The penalty applies to direc- 
tors or officers of a convicted corporation or 
labor union. 


The Wisconsin law, on the other hand, 
provides for a fine of not less than $100 nor 
more than $5,000, or imprisonment for not 
less than one year nor more than five years, 
or both fine and imprisonment. These pen- 
alties apply to “any officer, employe, agent 
or attorney or other representative of any 
corporation, labor union or labor organiza- 
tion.” In addition, a corporation violating 
the act may be dissolved. 
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No one should contend that the 
system of trial by jury is the perfect 
attainment or that it cannot be im- 
proved upon. But as human insti- 
tutions go, it has served pretty well 
to resolve private quarrels and to try 
public offenders. It is within the 
reach of recorded history when these 
issues were tried by having a man 
thrust his hand in scalding water 
and then judge the matter by the 
degree of the burn or infection—or 
carry live coals five paces with the 
same end in view. Trial by battle 
of the litigants or their nominees is 
not too far back in . . . history.— 
Warren E. Burger, Assistant Attorney 
General of the United States. 





The proposed Michigan and Ohio bills 
were aimed directly and specifically at the 
use for political purposes of dues obtained 
from compulsory membership. 


The Michigan bill which was passed by 
the state senate in 1955 but died in the 
house provided that: 


(1) No employee can be required to sup- 
port financially or otherwise any candidate 
or political committee, as a condition of em- 
ployment, except when employed by a politi- 
cal party acting as such. 


(2) No organization to which any em- 
ployee is required to belong or to support 
as a condition of employment may “offer 
or spend any money or thing or service of 
value in support or opposition of any candi- 
date, political committee or political party.” 


State Senator Lewis G. Christman, one of 
eight senators who sponsored the Michigan 
bill, was reported to have made the follow- 
ing statement when he introduced the bill: 

“T am today introducing . . . a ‘Political 
Freedom Bill’. 


“This is a simple measure with one object 
in view: To prevent compulsory member- 
ship in or compulsory contributions to politi- 
cal organizations. 

“Freedom of political choice is what dis- 
tinguishes us as citizens of the United States 
from the political-slave citizens in nations 
behind the Iron Curtain of communism. 

“The Constitution of the United States 
guarantees political freedom for the indi- 
vidual citizen. This is what I want to pre- 
serve in the State of Michigan. 
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“This bill may be considered by some to 
be revolutionary, and probably will be sub- 
jected to biased attacks. But the concept of 
political freedom is revolutionary. It was 
established by revolution in this nation. Only 
revolutionary fervor and zeal for political 
freedom will prevent it from being destroyed. 


“My bill would in no way prevent voluntary 
effort or contributions by any citizen in behalf 
of a political cause. It would limit political 
activity to individual effort and initiative on 
a voluntary basis, and any individual could 
choose as to whether or not he would sup- 
port or oppose a political cause. 


“T believe that it is in keeping with the 
spirit and letter of our Constitution. Com- 
pulsory membership in a political organiza- 
tion is unethical, it is dangerous to our liberties, 
and it is a concept which is essentially*foreign 
to our philosophy of political freedom.” 


Chairman John Feikens of the Michigan 
Republican State Central Committee made 
the following statement on the Michigan bill 
when appearing before the United States 
Senate Subcommittee on Privileges and Elec- 
tions this spring: 


“It is my firm belief that no person, whether 
he works for a corporation or whether he 
is engaged in a business relationship with 
it, or whether he is an employee, ought to 
be compelled to contribute to a political 
party. Some of the antagonists of our pro- 
posed Michigan legislation argue that the 
bill is aimed at labor unions. Let me cate- 
gorically state that my position is not directed 
against labor unions as such nor is that the 
position of the Republican Party in Michigan. 
We are proud to be sponsors in Michigan 
of the most liberalized unemployment and 
workmen’s compensation laws in the United 
States. As a party, we are opposed to any 
right-to-work legislation. We are interested 
in minimum wage legislation and we have 
as a party repeatedly voiced our position in 
favor of fair employment practices legislation.” 


‘ The proposed Ohio bill died in the house 
of origin after the majority caucus reversed. 
It dropped the bill in the face of union op- 
position working through the United Labor 
Committee, composed of CIO, AFL, United 
Mine Workers, and Railroad Brotherhood 
leaders. 


The Ohio bill provided that: 

(1) No corporation or labor organization 
shall “directly or indirectly, pay, use, offer, 
advise, consent, or agree to pay or use the 
money or property of such corporation or 
the money or property of such labor organi- 
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[The Taft-Hartley] Act does not rep- 
resent a constant bureaucratic inter- 


ference in every aspect of the 
bargaining relationship, nor does it 
stand wholly apart when the bar- 
gaining principle appears to founder 
upon abuses of the parties. If the 
Act is accomplishing its purpose in 
this field, it provides a set of stand- 
ards and rules, backed by sanctions, 
which are most conducive to the 
free practice of the collective bar- 
gaining principle in a dynamic econ- 
omy. —Theophil C. Kammholz 





zation for or in aid of a political party, com- 
mittee, or organization, or for or in aid of a 
candidate for political office, or for a nomi- 
nation thereto, or use such money or prop- 
erty for any other partisan political purposes.” 


(2) “No applicant for employment or no 
employee shall be required to join a political 
organization or to maintain membership in 
a political organization as a requisite to the 
obtaining or the retaining of employment.” 


(3) No organization (other than a politi- 
cal organization) “in which membership is 
or to which contributions, payments, or dues 
are required as a condition of employment, 
shall directiy or indirectly contribute or agree 
to contribute money, property or services 
to or in aid of any political organization or 
any candidate for political office.” 


The Ohio bill goes on to provide that no 
such involuntary organization, in which mem- 
bership is required as a condition of employ- 
ment, “or officer, member, or agent of such 
organization shall solicit or receive money, 
property, or services from other members of 
the organization for political activity.” 


’ 


“Political organizations,” which would be 
exempt from the prohibitions, are defined in 
the Ohio bill as “any combination of two or 
more persons acting in concert in political 
activity, or formed or operated for the pur- 
poses of engaging in political activity.” 

Since “political activity” is defined as “any 
activity in aid or support of or opposition 
to the nomination, election, or appointment 
of any person to a political or public office,” 
this would seem to exempt such organiza- 
tions as the PAC and LLPE. However, the 
bill apparently would prohibit unions from 
directly supporting the PAC and LLPE, 
if they are considered as political organiza- 
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tions, and it would prohibit the solicitatign 
of funds for PAC and LLPE by a member 
of a labor organization from members of the 
same organization. 


Unlike other laws and bills, which leave 
initiative for enforcement solely up to the 
attorney general or prosecuting attorneys, 
the proposed Ohio bill would further permit 
an applicant for employment or an employee 
whose rights are invaded to sue the person 
or organization who violated the law. The 
corporation or union itself could be sued, 
and its officers, members or agents who vio- 
lated the law could be joined as defendants. 
The defendants would be jointly and sever- 
ally liable for damages for twice the amount 
of losses resulting from the violation, and 
for three times the amount of any dues or 
assessments paid during a period of six 
months. 


The legislator who sponsored the Ohio 
bill, Representative Elton Kile, issued the 
following statement on it on May 28, 1955: 


“Since much confusion has arisen relative 
to the provision of House Bill 802, I think 
it would be proper that I should publicly state 
what the bill proposes to do and what it does 
not propose to do and the reasons therefor. 


“In 1947, Congress enacted into law a pro- 
vision that neither corporations nor labor 
unions could from their corporate or labor 
union funds make contributions to or ex- 
penditures for a political candidate or a 
political party in congressional or presi- 
dential elections. 


“The statutes of Ohio for many years 
have made it unlawful for corporations to 
contribute from their corporate funds to a 
political candidate or a political party. 


“The reasoning behind this is sound. If 
a corporation gave a substantial amount to 
a candidate for the General Assembly, for 
instance, and that candidate was elected, he 
would not be in the position to exercise 
unbiased judgment should a proposal come 
before the Assembly in which corporate in- 
terests and the public interests conflicted. 


“The same sound reasoning applies to labor 
union funds or any other organization at- 
tempting to make such contributions. 


“House Bill 802 applies this prohibition to 
labor union funds, chambers of commerce, 
trade associations, etc. The statutes of Ohio 
have also for many years prohibited the em- 
ployer corporation from attempting to in- 
fluence the vote of the employe for or against 
a pdlitical candidate or political party. 
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“This reasoning is also sound. The em- 
ploye is under a certain amount of duress 
since he gains his livelihood from his em- 
ployment. His right to exercise his political 
convictions without duress is one of those 
unalienable rights. 


“Most of the industrial labor in Ohio 
today operates under what is known as the 
union shop under the provisions of which 
the employe is required to maintain mem- 
bership in the union by the device of deduct- 
ing from his wages his union dues. 


“This makes the employe subject to the 
will of the majority of his union with regard 
to wages, hours, conditions of employment 
and other provisions of the contract of 
employment. 


“It does not make him subject to the 
political opinions of the union and cannot 
require him to consent to use his union dues 
for a candidate or a political party that he 
desires to oppose. 


“This is again one of his unalienable 
rights. House Bill 802 says you cannot 
give union funds to a political candidate or 
a political party. 


“House Bill 802 does not attempt and 
does not prohibit the corporation or labor 
union from presenting their views to the 
public or giving their endorsement of a 
political candidate or a political party the 
cost of which is to be paid from corporate 
or union funds. 


“Any medium may be used, the union 
paper, the public press, radio, television, or 
any other means of communication. I would 
have nothing to do with the bill if it at- 
tempted such a prohibition. 


“House Bill 802 has nothing to do with 
legislation nor bond issues nor any other 
matter except political candidates and politi- 
cal parties. 


“House Bill 802 deals only with organi- 
zations and has no prohibition whatsoever 
against individuals and cannot possibly 
abridge the rights of any individuals. 


“Its only purpose is to protect those rights.” 


Although the so-called Kile bill was not 
passed, a resolution was approved directing 
the Ohio Legislative Service Commission 
to make a survey of the whole field of 
political campaign contributions. 


The commission was asked to report by 
January 15, 1957, making recommendations 


that “will promote the public welfare and 
assure the privilege of franchise without 
coercion, restraint, or undue influence.” 


Are Such Laws Constitutional? 


The question of constitutionality cannot 
be answered with any degree of certainty, 
since the United States Supreme Court has 
not ruled on any of the state laws and as 
yet has not even met the issue squarely on 
the federal law. However, there are several 
state and federal cases which provide some 
guidance. 


The 1945 Texas Court of Civil Appeals 
case of AFL v. Mann’? upholds the consti- 
tutionality of the Texas act. However, as 
has been noted, the Texas law is compara- 
tively narrow in scope. In this connection, 
the Texas court said: 


“Clearly the language of this section of 
the Act cannot be reasonably construed as 
applying to, or limiting the rights of, the 
members of unions as individual citizens; 
nor to prohibit the rights of the union to 
educate or inform its members as to the 
merits or demerits of any candidate, or of 
any political party. It applies only to finan- 
cial contributions by ‘any labor union’ to a 
party or a candidate for political office in 
its capacity as ‘a separate functioning insti- 
tution’ as distinguished from the individuals 
who compose it.” 


The case of Alabama State Federation of 
Labor v. McAdory® is not very helpful in 
determining constitutionality, since it ruled 
the Alabama law unconstitutional on techni- 
cal grounds. The Alabama Supreme Court 
ruled that the constitutional requirement 
that every bill shall contain but one sub- 
ject clearly expressed in the title had been 
violated because the bill included a prohi- 
bition against employer associations in a 
comprehensive act regulating unions. 


In 1946, the Supreme Judicial Court of 
Massachusetts, in the case of Bowe v. 
Secretary of Commonwealth,‘ held a broadly 
worded proposed referendum unconstitutional 
as a violation of freedom of the press and 
peaceable assembly. However, the court 
made it quite clear that unions could never- 
theless be regulated by the Federal Corrupt 
Practices Act, as can corporations. 


The broad wording of the 
Massachusetts referendum to 
court objected provided that 


proposed 
which the 
no “corpo- 





29 LABOR CASES { 62,593, 188 S. W. (2d) 


276 (1945). 
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38 LABOR CASES { 62,191, 18 So. 
(1944). 


411 LABOR CASEs { 63,384, 69 N. E. 


(2d) 810 
(2d) 115. 
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ration mentioned in this section, and no 
labor union or any person acting in behalf 
thereof shall directly or indirectly give, pay, 
expend or contribute, any money or other 
valuable thing in order to aid, promote or 
prevent the nomination or election of any 
person to public office . . . or promote or 
antagonize the interests of any political 
party, or to influence or affect the vote on 
any question submitted to the voters.” 


Clearly the latter part of this proposed 
Massachusetts referendum was much broader 
than any of the laws or bills described thus 
far, except possibly the present Missouri 
prohibition on corporations. 


That the Massachusetts court would not 
have taken the same attitude towards a 
more narrowly drawn proposal was indi- 
cated by the following words: 


“We do not doubt that labor unions, like 
individuals, may be curbed by corrupt prac- 
tices acts and prevented from dumping 
immense sums into political campaigns. But 
under the proposed law the political activi- 
ties of labor unions are not regulated or 
curbed but are substantially destroyed. De- 
prived of the right to pay any sum of money 
for the rental of a hall in which to hold a 
public rally, or debate, or for printing or 
circulating pamphlets, or for advertising in 
newspapers, or for buying radio time, a 
union could not carry on any substantial 
or effective political activity. It could not 
get its message to the electorate. Its rights 
of freedom of the press and peaceable 
assembly would be crippled.” 


The only United States Supreme Court 
decision on the federal contributions re- 
striction on unions, U. S. v. CIO; in 1948 
avoided ruling specifically on constitution- 
ality. It did this by deciding that the indict- 
ment charging publication and distribution 
of an issue of the C/O News supporting a 
Congressional candidate did not allege an 
offense within the scope of the act. 


Justice Reed, who wrote the majority 
opinion for the court, pointed out: 


“The funds used may have been obtained 
from subscription of its readers or portions 
of CIO membership dues, directly allocated 
by members to pay for the ‘News’ or from 
general or special receipts. 

“We do not read the indictment as 


charging an expenditure by the CIO in 
circulating free copies to nonsubscribers, 





The NLRB has sustained a tremen- 
dous workload over the years, proc- 
essing at all levels of agency a total 
of between 13 to 15 thousand cases 
annually. And it now seems likely, 
contrary to the estimates of many, 


that this workload will increase 
markedly in the immediate future. 
—Philip Ray Rodgers 





nonpurchasers or among citizens not en- 
titled to receive copies of ‘The CIO News’, 
as members of the union.” 


Justice Reed noted that according to the 
Congressional Record, Senators Taft and 
Ellender thought the provision permitted 
political expenditures by a union news- 
paper supported by subscriptions, even if 
only from members, but not if union dues 
were used directly for the paper. 


Justice Reed’s opinion showed an appreci- 
ation of the necessity for applying the same 
principles to unions and to corporations. 
This contrasts sharply with the lower dis- 
trict court opinion in the same case which 
ruled that the prohibition on unions was 
unconstitutional, since it violated freedom 
of the press and of assembly. The lower 
court, in quoting the law, even omitted any 
references to corporations by deleting the 
word “corporations” wherever the law reads 
“corporations or labor organization.” 


Justice Reed, on the other hand, invari- 
ably referred to both corporations and unions 
together as follows: 


“If Sec. 313 were construed to prohibit 
the publication, by corporations and unions 
in the regular course of conducting ‘their 
affairs, of periodicals advising their mem- 
bers, stockholders or customers of danger 
or advantage to their interests from the 
adoption of measures, or the election to 
office of men, espousing such measures, the 
gravest doubt would arise in our minds as 


to its constitutionality.” 


Judge Hincks in U. S. v. Painters Local 
No. 481, also showed a clear realization 
of the parallel between the public inter- 
est in regulating corporations and unions. 
He quoted Senator Robinson on the 1925 
Federal Corrupt Practices Act as follows: 


“We all know . . . that one of the great 
political evils of the time is the apparent 





515 LABOR CASES { 64,586, 335 U. S. 106. 
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€15 LABOR CASES { 64,670, 79 F. Supp. 516 
(DC Conn., 1948); rev'd, 16 LABOR CASES 
| 64,953 (CA-2, 1949). 
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hold on political parties which business 
interests and certain organizations seek and 
sometimes obtain by reason of liberal cam- 
paign contributions. Many believe that 
when an individual or association of indi- 
viduals makes large contributions for the 
purpose of aiding candidates of political 
parties in winning the elections, they ex- 
pect, and sometimes demand, and occasion- 
ally, at least, receive, consideration by the 
beneficiaries of their contributions which 
not infrequently is harmful to the general 
public interest. It is unquestionably an 
evil which ought to be dealt with, and dealt 
with intelligently and effectively.” 


The opinion in the case goes on to say: 


“A generation passed, and as so often 
happens history repeated itself. Aggrega- 
tions other than industrial corporations— 
labor organizations—were vested with special 
economic privileges. Concurrently, 
these new aggregations of economic power, 
like the ‘trusts’ of the preceding generation, 
began to seek increasing political power 
an well. .. .' x 


“The constitutionality of the act in its 
earlier dimensions, when its prohibition 
was directed only against corporations was 
sustained in United States v. United Brewers 
Association (1916) 239 F. 163, and unin- 
corporated aggregations in my opinion, 
though doubtless distinguishable for many 
purposes, are equally within the reach both 
of the Congressional objective and the 
Congressional power.” 

On appeal, the United States Court of 
Appeals for the Second Circuit followed 
the lead of the United States Supreme 
Court and avoided passing on the consti- 
tutionality of the act by ruling that it was 
not applicable in the case—a small union, 
which published no newspaper of its own, 
used a newspaper advertisement and a 
radio broadcast to oppose certain candidates. 


Union leader opponents of state “political 
freedom” legislation have contended that 
unions should not be treated the same as 
corporations because they are “utterly dif- 
ferent in their purpose, structure, tradition, 
etc.” The United Labor Legislative Com- 
mittee letter to Ohio legislators of May 9, 
1955, goes on to say that the purpose of a 
corporation is to “deal with commodities 
and make profits.” 

Even if profits are accepted as the sole 
purpose of corporations, can it be con- 
tended that the outcome of elections does 
not affect profits? Do the differing pur- 
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The reduction of the work week to 
35 or 30 hours in the coming decade 
can be an important shock absorber 
during the transition to the wide- 
spread use of automation. It can 
reduce the impact of sharp rises in 
output and increase the manpower 
requirements in industry and com- 
merce. —Walter P. Reuther 





poses of corporations and unions have 
anything to do with the fact that the out- 
come of elections affects the welfare of cor- 
porations and unions alike? Do not corpo- 
rate tax rates, for example, have a very 
adverse effect on profits? 


The United Labor Legislative Committee 
letter calls a corporation a “soulless legal 
entity.” But, are not corporations com- 
posed of people who run and own them 
as stockholders? Don’t the stockholders 
in a corporation have just as much interest 
in engaging in political activity if it is nec- 
essary to protect and produce profits, as 
union members may have in union political 
activity? 

The Ohio United Labor Legislative Com- 
mittee letter further states that “there is 
all the difference in the world between a 
Union’s relationship with its members and 
a corporation’s relationship with its em- 
ployees. In the former case there is no 
real basis for coercion or influence beyond 
the desire of the individual member. In 
the latter case the relationship is such as to 
immediately and definitely affect the eco- 
nomic status of the employee. The element 
of coercion, as far as the corporation is 
concerned, is apparent because the employer 
controls the job and the future economic 
well-being of the worker. This is not true 
in the Union-member relationship.” 


But is the “coercive” power of the cor- 
poration over jobs today any greater than 
or as great as that of the union? A corpo- 
ration under some circumstances can still 
fire a man, but a corporation cannot bar 
him from a trade as a union can when it 
has compulsory union membership require- 
ments that cover whole industries. Today 
most unionized workers are covered by 
compulsory union membership contracts, 
according to studies by the United States 
Department of Labor. If a worker does not 
stay in good standing with his union 
leaders, he not only loses his job, but is 
likely to have great difficulty in finding 
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another one. It is difficult to conceive of 
any more “coercive” power than that exer- 
cised by union leaders over union members. 

A newspaper commenting editorially on 
the recent UAW indictment, phrased the 
situation on treating corporations and 
unions alike this way: 

“Many corporate evaders have been 
slapped down, and properly, under it. Their 
operations are more easily detectable, but 
there is no reason why they should be more 
vulnerable. The law should treat both 
precisely alike. Yet political inhibitions 
have prevented major labor organizations 
being hauled on the carpet.” ‘ 


Need for Regulation 


Many observers believe that some of the 
political activities of union leaders need to 
be curbed in the public interest. The politi- 
cal activities of unions or any other special 
interest groups are contrary to public inter- 
est, it is contended by such observers, when: 

(1) The right of the individual to sup- 
port or oppose candidates of his choice is 
violated by his being forced to give financial 
support to political activities contrary to 
his personal beliefs. That the political acti- 
vities of unions are contrary to the personal 
beliefs of many union members is indicated 
by impartial and professional surveys of 
union member attitudes. 

(2) Major political parties are “captured” 
at the local, state or national level; special 
favors are then exacted from governmental 
officials; and loyal party workers are ex- 
pelled from the party. Unions have been 
able to do this in several instances. The 
“special favors’ whick the unions have 
demanded from political parties have been 
much more damaging to the public interest 
than the usual patronage payments, since 
they involve public policy. 

(3) The voter is denied an opportunity 
to choose between free and broadly repre- 
sentative parties. This has occurred when 





“Ohio State Penitentiary has a non- 
paying guest these days who won't 
forget next time to look for the label. 
A shoplifter, he took a suit from a 
Dayton store. When police caught up 
with him he had torn out the store 
and brand labels—but he forgot the 
union label . . . [in] the inside pocket. 











union leaders have concealed their control 
of a major party behind its good name. 
Such activities would seem to violate the 
public interest in broadly representative 
parties which are not controlled by any 
special interest group, union or business. 


State Protection Needed 

Thus far neither the states nor the fed- 
eral government has done much to protect 
these political freedoms. Four states have 
tried to provide some protection and bills 
have been given serious consideration in 
two more states. 

Two of these state laws, those of Penn- 
sylvania and Texas, are worded so narrowly 
as to be of little value. The Indiana and 
Wisconsin laws are worded broadly enough 
to be of great potential value. 

The Indiana law has been in effect since 
1945, but apparently has never been taken 
into court. However, some observers re- 
port that it has caused the unions to raise 
their political funds by voluntary contribu- 
tions. If this is the case, it is very signifi- 
cant because impartial surveys of union 
members’ attitudes show that a large pro- 
portion of them are not in favor of making 
contributions for political purposes. 

The Wisconsin law which specifically 
protects the political rights of the individual 
and freedom of press was passed this year 
and has not had time to be tested. 

The unsuccessful Ohio bill might have 
proved significant to the enforcement of 
such laws—it contained a provision for 
privately initiated enforcement through 
suits for damages. 

State political freedom laws are based 
on the premise that the same restriction of 
political activities should be applied to 
unions as have long been applied to cor- 
porations. Union leader opponents of such 
laws are hard put to show that corporations 
have any less legitimate interest in the out- 
come of elections than do unions. 


[The End] 





UNION LABEL DRAMA 


“The serial number on the label 
was checked against the manufac- 
turer’s records. It showed the suit 
had been sold to the store shortly 
before the theft. The label tells the 
story, the crook decided; and he con- 


fessed.”—CIO News. | 








™St. Louis Globe Democrat, July 23, 1955. 
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Information Requests 


in Collective Bargaining 
By DAVID E. CARD 





A DISCUSSION OF THE PROBLEMS RAISED BY THE NLRB DOCTRINE THAT 
REFUSAL TO FURNISH CERTAIN INFORMATION DURING NEGOTIATIONS IS 
A VIOLATION OF THE LEGAL REQUIREMENT TO BARGAIN IN GOOD FAITH 





FLOOD of recent NLRB and court 

decisions has served to highlight a 
comparatively new problem in the field of 
labor relations, one that has existed since 
the passage of the National Labor Relations 
Act in 1935," but which was rarely litigated 
until the act was amended by the Labor 
Management Relations Act of 1947,? com- 
monly known as the Taft-Hartley Act. The 
problem, in its simplest terms, may be 
stated thus: What information, if any, must 
the employer and/or the union pass across 
the collective bargaining table so as to 
show good faith in the bargaining process? 
The answer to this question is not readily 
forthcoming. 


The increased importance of the problem 
can be seen by the fact that as many cases 
dealing with the question arose between 
the passage cf the Taft-Hartley Act and 
1950 as had arisen under the NLRA up to 
the time of its amendment. Since 1950, it 
has been virtually impossible to pick up a 
volume of the NLRB decisions without 
finding at least one case on the subject. 


While the cases dealing with the subject 
may answer a particular set of facts, it is 
extremely difficult to form any concrete 
standards at the present time. In the 
words of the trial examiner in a recent 
case:* “The only safe generalization which 
can be made as to the requirements of 
good faith bargaining is that it is risky to 
generalize. The Courts and the Board have 
made it abundantly clear that the determi- 
nation of whether there has been compli- 
ance with the obligation to bargain in good 


faith depends ultimately on the facts and 
circumstances of a particular case.” 


With this in mind, perhaps the best 
method to follow before attempting to draw 
any conclusions would be to examine the 
statutory and court-made requirements and, 
with this background, examine the indivi- 
dual cases to see how these requirements 
are applied. 

The pertinent provisions of the original 
NLRA were left unchanged by the passage 
of the Taft-Hartley Act, except for an 
addition. The original statute read: 


“(a) It shall be an unfair labor practice 
for an employer— 


“ ° . . 

(1) to interfere with, restrain, or coerce 
employees in the exercise of the rights 
guaranteed in section 7; ... 


“(5) to refuse to bargain collectively with 
the representatives of his employees, sub- 
ject to the provisions of section 9(a).” 


This part of the statute remained un- 
touched in the Taft-Hartley Act, as Section 
8(a)(1) and (5), but, in addition, Section 
8(d) was included. It reads as follows: 


“(d) For the purposes of this section, to 
bargain collectively is the performance of 
the mutual obligation of the employer and 
the representative of the employees to meet 
at reasonable times and confer in good 
faith with respect to wages, hours, and 
other terms and conditions of employment, 
or the negotiation of an agreement, or any 
question arising thereunder, and the execu- 
tion of a written contract incorporating any 





149 Stat. 449. 
2 29 USC Secs. 151-168; 61 Stat. 136. 
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* McLean-Arkansas' Lumber Company, 109 
NLRB, No. 157 (1954). 
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agreement reached if requested by either 
party, but such obligation does not compel 
either party to agree to a proposal or re- 
quire the making of a concession .. ...” 

As can be readily ascertained from a 
perusal of the statutes, no definitive stand- 
ard has been laid down. Rather, a general 
area of bargaining has been defined, leaving 
it to the courts and the Board to determine 
what is, and what is not, “good faith” 
bargaining. 

The courts, of course, have had difficulty 
laying down any definite yardstick which 
could measure the obligations of the parties. 
They have met the problem with generali- 
zations of their own, as the following state- 
ment will show: “We believe there is a 
duty on both sides, though difficult of legal 
enforcement, to enter into discussion with 
an open and fair mind, and a sincere pur- 
pose to find a basis of agreement touching 
wages and hours and conditions of labor, 
and if found to embody it in a contract as 
specific as possible, which shall stand as a 
mutual guaranty of conduct, and as a guide 
for the adjustment of grievances.”* And 
again: “The statute requires of the em- 
ployer that he bargain collectively and 
whether he does so depends upon the char- 
acter of his acts of commission or omission. 
Collective bargaining is an act; pretended 
collective bargaining is an omission to per- 
form the act, and no unusual difficulty 
arises because, in determining whether bar- 
gaining within the meaning of the Act has 
indeed occurred, the trier of the facts must 
determine whether the acts proved were 
rendered in good faith or were merely in 
pretended good faith and performed with 
the actual intent to achieve the very op- 
posite of collective bargaining.” * 


The Board has met the problem with 
similar statements, as evidenced by the 
following: “Mere participation in meetings 
with the union and protestations of willing- 
ness to bargain do not alone fulfill the 
requirements of Section 8(a)(5) and 8(d) of 
the Act, for these are only the surface 
indicia of bargaining. Bargaining in good 
faith is a duty on both sides to enter into 
discussions with. an open and fair mind and 
a sincere purpose to find a basis for agree- 
ment touching wages and hours and condi- 
tions of labor. In applying this definition 
of good faith bargaining to any situation, 
the Board examines the Respondent’s [em- 
ployer’s] conduct as a whole for a clear 
indication as to whether the latter has 
refused to bargain in good faith, and the 
Board usually does not rely upon any one 
factor as conclusive evidence that the Re- 
spondent did not genuinely try to reach 
an agreement.” ° 


With these statements in mind, we can 
see that the core of the problem is not the 
interpretation of a certain statute or the 
application of precedential rules to a new 
case. Rather, the decision maker must 
probe for a state of mind, that is, whether 
the parties entered into negotiations with 
an “open and fair mind.” It has often been 
said that it is impossible to legislate a state 
of mind, but, in this instance, that is basic- 
ally what Congress has attempted. It is 
the difficult function of the courts and of 
the Board to sift the facts and determine 
the parties’ state of mind in a particular 
case, and it is the equally difficult role of 
the parties to any collective bargaining pro- 
cedure to determine what they must, and 
what they must not, do in order to evidence 
their good faith. 





4 Globe Cotton Mills v. NLRB, 1 LABOR CASES 
# 18,327, 103 F. (2d) 91, 94 (CCA-5, 1939). 

5 Singer Manufacturing Company v. NLRB, 
4 LABOR CASES { 60,357, 119 F. (2d) 131, 133-134 
(CCA-7, 1940). 
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The answer consequently must lie both 
in law and in the psychological conclusions 
drawn from the commission, or omission, 
of certain acts. If any buoys are to be set 
which will guide the employers and the 
employee representatives through the trou- 
bled waters of collective bargaining without 
grounding them on the shoals of litigation, 
such buoys must come from the previously 
drawn conclusions arising from the cir- 
cumstances in preceding cases. An inspec- 
tion of the reported cases will show that 
oft-repeated procedures have been held to 
indicate bad faith, and others have not. It 
is for these indications that we must search, 
always keeping in mind that each new case 
must be determined on its merits, and that 
what is bad faith in one case may not be 
so in another, when examined in the light 
of all the surrounding circumstances.’ 


In attempting to analyze the cases con- 
cerned with this problem of information- 
giving, it should be noted at the outset that 
two differing factual situations are repre- 
sented. While in essence they are the two 
sides of the same coin, for clarification pur- 
poses they will for the most part be sepa- 
rated in this discussion. The first line of 
cases deals with the problem that arises 
when the employer, in answer to a request 
for a wage increase, claims financial in- 
ability to pay, or cites competitive pressure 
as precluding a possible raise. The ques- 
tion here involved is: What information 
must he produce, if any, to substantiate his 
claim?*® The second line of cases will be 
concerned with the problem that arises 
when the employee representatives initially 
request wage and rate histories of the 
employees in the bargaining group, and the 
employer refuses or fails to supply the 
information in the form, or to the extent, 
requested. 








The first problem seemed to get its start 
in the Pioneer Pearl Button Company case* 
decided in 1936. While an unfair labor 
practice was found in the Pioneer case, the 
next two cases on the subject were both 
resolved in favor of the employer.” <A 
decision in favor of the employer, at least 
on the information-giving problem, was 
again reached in 1939 in a court decision 
enforcing an NLRB cease-and-desist order.” 
The court held that where the employer 
based his opposition to a wage increase on 
the grounds that he “wasn’t making any 
money in the printing busines and all the 
money he was making he was: giving to 
the employees and he wasn’t taking any, not 
one red cent, out of the business,’ and 
offered to substantiate his claims by show- 
ing his income tax reports, he evidenced 
sufficient good faith to counterbalance some 
other statements made by him that might 
indicate bad faith. 


It was left to the Singer case™ to clearly 
put the problem in focus. In this case the 
employer demanded a wage cut, claiming 
it was losing money every year in its 
American operations, but refused the union’s 
request to have government accountants 
look at the books or to submit the question 
to arbitration. The parties also disagreed 
upon a seniority plan, and the employer 
made a counterproposal involving a plan 
which it had unilaterally devised. The 
union, after several conferences, said it 
would accept the proposal on seniority if it 
could be shown that such is “the present 
policy practiced in the plant.” The em- 
ployer rested upon its mere allegation that 
its suggestions conformed to its present 
practice. The Board found that the em- 
ployer “made no real effort to persuade the 
United [union] to accept its proposals by 
communicating to it facts peculiarly within 





™For a general discussion of the problem, see 
Herbert L. Sherman, Jr., ‘‘Employer’s Obliga- 
tion to Produce Data for Collective Bargain- 
ing,’’ 35 Minnesota Law Review 24 (December, 
1950); Max J. Miller, ‘‘Employers’ Duty to Fur- 
nish Wage and Economic Data to Unions,”’ 6 
Labor Law Journal 151 (March, 1955). 

?For a discussion primarily involving this 
problem, see David I. Shair, ‘‘A Look at the 
Books,’’ 6 Labor Law Journal 53 (January, 
1955). 

*1 NLRB 837 (1936). In reply to a request 
by the union for a wage increase, the employer 
refused and ‘‘did no more than assert that the 
reason for Pioneer’s refusal to increase wage 
rates or reduce the number of hours was be- 
cause of its poor financial condition.’’ The 
employer refused the union’s request to see 
the company books and made no offer to prove 
its contention. In its conclusions and order, the 
NLRB did not specifically allude to the refusal 
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to open the books, but found that the em- 
ployer’s entire attitude prevented collective bar- 
gaining. The usual cease-and-desist order was 
issued. 

10 Julius Breckwoldt & Sons, Inc., 9 NLRB 94 
(1938); Ferguson Brothers Manufacturing Com- 
pany, 9 NLRB 189 (1938). ‘These cases had 
similar factual settings in that in both the em- 
ployer stated that he could not afford a raise 
in wages, and in both instances offered to back 
up his assertions by ‘‘opening the books’’ to 
the union. In fact, in the Ferguson case, the 
employer even offered to pay the fees of audi- 
tors chosen by the union. The union did not 
bother to check the books in either instance. 

11 Lightner Publishing Corporation of Illinois, 
12 NLRB 1255 (1939), enf’d as mod., 2 LABOR 
CASES { 18,718, 113 F. (2d) 621 (CCA-7, 1940). 

12 Singer Manufacturing Company, 24 NLRB 
444 (1940). 
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the . . . [employer’s] knowledge,” and entered 
the usual cease-and-desist order. In the 
court decision enforcing the Board order,” 
it was stated: 


“Facts proving such practice [concerning 
seniority] were clearly within its [employ- 
er’s] power to produce; its failure to do so 
does not carry an implication of good 
faith.” 


On this ground and several others, the 
employer was found guilty of bargaining 
in bad faith, and the cease-and-desist order 
was enforced. It is important to note that 
in this case the Board issued the usual 
cease-and-desist order, and refrained from 
making any affirmative order to furnish the 
information. 


Following the lead of the Singer case, 
the Board again found an unfair labor 
practice in the Manville Jenckes Corporation 
case.* This was another instance where 
refusal to disclose any financial information 
to back up an inability-to-pay claim was one 
of many evidences of bad faith, but again 
no specific mention of the information re- 
quirement was made in the Board’s order. 
The Dixie Manufacturing Company case, in 
1948, pursued this same line when the 
Board adopted the trial examiner’s report.” 
This case was the first, however, where the 
employer grounded his refusal on the fact 
that some of the information was confiden- 
tial. The trial examiner did not “discuss 
the merit of the claim of confidentiality,” 
but merely said the failure to furnish that 
part of the material not claimed to be con- 
fidential was evidence of bad faith. 


In 1949, the Board decided the case of 
Mason & Hughes, Inc.7*° which indirectly 
touched on the problem, and, in 1950, 
handed down its decision in Southern Sad- 
dlery""—perhaps the most often cited case 
in this area. In this case, there was again 
the contention by the employer that it was 
financially unable to grant a wage increase. 
The union, on at least three different oc- 
casions, requested the employer to substan- 
tiate its claim. The employer refused. In 
its decision, the Board said: 

“The Respondent [employer] argues that 
it was under no obligation to substantiate 
its position by communicating to the union 





The best answer to Communism is 
democracy in action. More and 
better educational facilities for our 
children, decent housing for all, 
better medical care and above all 
else elimination of the ugly blot of 
racial and religious bigotry and dis- 
crimination from our national life. 
These are among the immediate 
aims of American labor. 


—George Meany 





any facts relating to its financial condition. 
We believe, however, that, if the Respond- 
ent was unwilling to modify its initial op- 
position to the union’s demands for a wage 
increase, it should, at the very least, have 
made a genuine and sincere effort to per- 
suade the union to accept its position. 
Here, the validity of the Respondent’s posi- 
tion depended upon the existence of facts 
peculiarly within its knowledge. The Re- 
spondent, therefore, in our opinion was 
obliged to furnish the Union with sufficient 
information to enable the latter to under- 
stand and discuss intelligently the issues 
raised by the Respondent in opposition to 
the Union’s demands. The extent and 
nature of such information depends upon 
the bargaining which takes place in any 
particular case. The Respondent by main- 
taining the intransigent position that it was 
financially unable to raise wages and, at 
the same time, by refusing to make any 
reasonable efforts to support or justify its 
position, erected an insurmountable barrier 
to successful conclusion of the bargaining. 
We believe that such conduct does not 
meet the test of good faith bargaining. 
Accordingly, we find that, under the circum- 
stances, the Respondent has failed to dis- 
charge its duty to bargain collectively with 
the Union and thereby has violated Section 
8(a)(5) and 8(a)(1) of the Act.” 

Some of the sting is taken out of this 
decision by the fact that only the usual 
order was made, with no specific mention of 
furnishing data, evén though the trial ex- 
aminer’s report recommended such an af- 
firmative order. This seems to indicate 





13 Case cited at footnote 5. 

144 30 NLRB 382 (1941). 

%79 NLRB 645. Refusal to substantiate an 
inability-to-pay claim was held to constitute a 
“refusal to bargain,’’ but again no specific 
recommendation was made. 

1% 86 NLRB 848. The Board found that after 
the employer had inaugurated a piece-work plan 
without consulting the union, ‘‘the Union wrote 
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to the Respondent [employer] requesting infor- 
mation about these changes [and] the Respond- 
ent did not answer .... Its refusal to answer 
the Union's inquiries amounted to a_ with- 
drawal of recognition... .’’ It is interesting 
to note that the trial examiner in this case could 
find no precedent for finding an unfair labor 
practice on these grounds. 
1% Cited at footnote 6. 
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that the Board was not yet ready to declare 
unequivocally that failure to furnish sub- 
stantiating information was, standing alone, 
an unfair labor practice. 


Another case™ decided in 1950 held that 
an employer’s offer to open its books to a 
CPA or other disinterested third party in 
support of an inability-to-pay claim evi- 
denced good faith, although unfair labor 
practices were found on other grounds. 


Then, in 1951, the Board decided the 
Jacobs Manufacturing Company case.® The 
employer had refused a wage increase on 
the grounds of its financial picture. The 
union said that it would not accept the 
employer’s mere statement, and requested 
“information on incoming and outgoing 
orders,” and also asked “for a general look 
at the Company’s books to find out their 
general financial position.” The employer 
refused on the grounds that the question 
of wage increases was within its “business 
judgment” alone. 


The Board said: “Here, precisely as in 
Southern Saddlery, the Respondent’s [em- 
ployer’s] conduct is tainted, and its lack 
of good faith in bargaining is shown by its 
refusal to supply any substantiating data 
whatever. That being so we are not called 
upon to determine whether the Union was 
entitled to all of the information it requested. 
It suffices that the Respondent adamantly 
insisted that it need go no further in bar- 
gaining over a wage increase than to ex- 
press its inability to grant the wage increase 
the Union had sought, and that it refused 
to disclose any record information whatever 
to substantiate its position.” The Board 
ordered the employer to furnish the union 
“with such statistical and other information 
as will substantiate the Respondent’s posi- 
tion in bargaining with the Union.” 


In enforcing the above order, the United 
States Court of Appeals for the Second 
Circuit stated: “We have already decided 
that the respondent [employer] did not 
fulfill its duty to bargain collectively when 
it refused to disclose pertinent facts to show 
that it had, in good faith, reached its de- 
cision that it could not afford to meet the 
union demands. We do not understand this 
part of the order to require the respondent 
to do more than show its good faith in 
bargaining collectively. To bargain col- 





lectively in compliance with the statute 
does not mean that an employer must 
produce proof to establish that he is right 
in his business decision as to what he can, 
or cannot, afford to do. He is left free to 
decide that himself and, at the end of the 
bargaining, may agree only insofar as he is 
willing in the light of all the circumstances. 
See Section 8(d). The Board’s order does 
not require the respondent to produce any 
specific business books and records but infur- 
mation to ‘substantiate’ its position in ‘bargain- 
ing with the Union’. As we interpret this, the 
requirement of disclosure will be met if the 
respondent produces whatever relevant in- 
formation it has to indicate whether it can 
or cannot afford to comply with the Union’s 
demands.” *” (Italics supplied.) 


The importance of the Southern Saddlery 
and Jacobs cases was brought out in another 
1951 case." Here, the employer stated to 
the union that even a small raise would put 
it out of business, and when asked to back 
that up with financial statements, said that 
“we do not think we are required to do 
that now, and we would prefer not to do 
it at this time.” The trial examiner found 
that the question was not sufficiently in 
focus to require the employer to furnish the 
information at the time requested. The 
Board said that “the Union clearly brought 
the wage issue into focus by its demand 
for an increase, and the Respondent’s [em- 
plover’s] answer referred to their inability 
to pay such increase. The Union was there- 
fore entitled to financial information upon 
which the Respondents based their position, 
in order intelligently to proceed with further 
bargaining on this issue. The Respondent’s 
refusal to furnish this information so essen- 
tial to further bargaining by the Union was 
per se violative of the Act.” The Board 
cited the Southern Saddlery and Jacobs de- 
cisions as supporting this conclusion. 


In its order, the Board made the affirma- 
tive demand that the employer “furnish to 
the Union, upon its request, financial data 
necessary to permit bargaining upon wages 
and rates of pay.” 


Much of the worth of this case was taken 
out by the Fifth Circuit, however, when it 
refused to enforce the order in a decision 
handed down on March 26, 1954. The 
majority of the court found no evidence 





1%8 Borchert d.b.a. West Fork Cut Glass Com- 
pany, 90 NLRB 944 (1950). 

1994 NLRB 1214 (1951). 

2 NLRB v. Jacobs Manufacturing Company, 
21 LABOR CASES { 66,949, 196 F. (2d) 680, 684 
(CA-2, 1952). 
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217. B. 8. Manufacturing Company, 96 NLRB 
1263. 

22 NLRB v. I. B. 8. Manufacturing Company, 
25 LABOR CASES { 68,183, 210 F. (2d) 634 (CA-5). 
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of bad faith in the meetings in question and 
upheld the trial examiner’s decision that 
there was no unfair labor practice com- 
mitted in this area, although they did dis- 
agree with the examiner as to a different 
point and did find one unfair labor practice. 
The majority opinion did not even mention 
failure to disclose information. In a dis- 
senting opinion by Judge Rives, it was 
pointed out that the Board, in finding bad 
faith, had called attention “to respondent’s 
illegal insistence upon a performance bond, 
to its refusal to furnish the financial infor- 
mation essential to further bargaining, and 
to the background of six previous fruitless 
conferences.” Judge Rives believed the 
Board’s position to be correct. 


The year 1952 was uneventful as far as 
this problem was concerned, with only one 
case in point being handed down.” Then, 
in 1953, a novel situation presented itself 
in the Douglas Silk Products Company case.* 
In the words of the Board, it was as follows: 
“As to data concerning the 45 gauge ma- 
chines, it does appear that at one time 
during the negotiations the parties were in 
disagreement over wages for such work. 
By November 7, however, they were in 
accord as to rates to be paid on 45 gauge 
machines. Indeed, it appears that after the 
Respondent [employer] rejected the Union’s 
request for financial data, the Union 
abandoned the request and proceeded to 
discuss other matters at great length. When 
the parties reached an impasse on Novem- 
ber 7, it was because of disputes apart from 
the 45 gauge machine rates. It follows that 
the requested data was not relevant to the 
ultimate issue on which the parties came 
to an impasse.” The complaint was dis- 
missed. The importance of this decision 
will become evident when the question of 
“waiver” is discussed below. 


With these background cases in mind, 
the stage is set for the two most recent 
cases on the subject, both decided late in 
1954.% These decisions. indicate most 
strongly the current position of the Board, 
and are especially valuable in that in one 
the employer was found guilty of an unfair 
labor practice, and in the other he was not. 
The McLean case, first of the two, has come 
the nearest to setting out concrete rules on 
which an employer and a union may rely. 
Perhaps the only drawback to the McLean 





[The National Labor Relations] 
Board is once again functioning 
with four Members. The fact is that 
this condition, which might medically 
be described as ‘‘chronic recurring,”’ 
seems to create much more excite- 
ment among the general public than 
it does among the remaining Board 
Members. —Philip Ray Rodgers 





case is the fact that the Board adopted the 
findings, conclusions and recommendations 
of the trial examiner without comment, but 
this does not alter the conclusions drawn. 

The salient facts of the case can be most 
adequately summed up in the following 
words of the trial examiner: 

“In the instant case, the Company re- 
jected all economic demands with the as- 
sertion that it was not making money and 
could not afford increased costs. During 
the course of the negotiations the Company 
submitted a letter from its accountant not- 
ing its net earnings from lumber operations 
from the prior calendar year and also 
informed the Union that no statements 
were available for the current year. The 
Company also submitted a memorandum 
giving further details as to its operation 
and prospects. McLean submitted addi- 
tional data on Company operations in his 
letter of September 15, 1953, coupled with 
an offer to have the books re-audited by 
another certified public accountant, at the 
Union’s expense if no errors were found. 
In his letter to Foster of October 23, 1953, 
McLean submitted mill operation figures 
for 1953, again declared a statement of 1953 
operations was not available, and refused 
to give details as to the Company’s income 
from outside investments, although he did 
indicate the nature of those investments 
and set down the assets, liabilities, and net 
worth of the Company as shown in its last 
statement. The written information was 
supplemented by oral statements made at 
bargaining sessions.” 

Discussing first the law applicable to such 
a set of facts, the examiner stated: 

“It is clear from the cases that when it is 
asserted that a company is not financially 
able to grant a wage increase or other 





% Camp & McInnis, Inc., 100 NLRB 524. The 
employer’s refusal to allow the union to ‘‘look 
at the books,’’ after it had pleaded inability to 
pay, was found to be one of several evidences 
of bad faith, without any specific comment. 
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24107 NLRB, No. 98. 

23 McLean case, cited at footnote 3; Truitt 
Manufacturing Company, 110 NLRB, No. 143, 
enf. den., 28 LABOR CASES { 69,401 (CA-4, 1955). 
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economic demand, a refusal to furnish any 
information as to its financial condition is 
not a fulfillment of the requirement of good 
faith bargaining. However, it is also ap- 
parent that there has been careful avoidance 
of the establishment of a rule that when a 
claim of financial inability to grant economic 
demands is made, a bargaining agent is 
entitled to examine the books and records 
of a company and the refusal of such a 
request is per se violative of the Act.” 


The examiner went on to cite the South- 
ern Saddlery and Jacobs cases, pointing out 
that, in the former, “stress was put on an 
obligation ‘to furnish the Union with suffi- 
cient information to enable the latter to 
understand and discuss intelligently the 
issues raised by the Respondent in opposi- 
tion to the Union’s demands’,” and, in the 
latter, “the Court emphasized that the Com- 
pany was not required by the Board’s order 
to produce specific books and records.” 
(Italics supplied.) Then, in summing up 
the law, the examiner said: 


“Negotiators, of course, may agree that 
books of account be reviewed and also that 
wage adjustments be made, either up or 
down, in accordance with the results. How- 
ever, no such obligation is written into the 
law. Either side may take a bargaining 
position regardless of the actual worth of a 
business and the success of its current 
operations. It is these latter considerations, 
in the opinion of the undersigned, that 
underlie the decisions which hold, in effect, 
that there is no right per se to review company 
books every time a claim of financial inability 
to meet economic demands is made, but that 
the requirements of collective bargaining 
may properly be met, in particular cases, 
by furnishing relevant information, data, 
financial reports or perhaps inspection. of 
records, depending on the circumstances.” 
(Italics supplied.) 


Finally, applying the law to the facts, the 
examiner found that the employer in this 
case had not violated his duty of good-faith 
bargaining. He pointed out that the employer 
had furnished data as to its earnings from 
its most recent financial statement. It was 
also emphasized that although the company 
did not furnish information as to its invest- 
ments and income therefrom, such informa- 
tion was not relevant, since the company’s 
position was based solely on the state of its 
lumber operations, and information as to 
the latter was readily supplied. While the 
company did not furnish any statement of 
its current operation, it was pointed out that 
none had been prepared, and that the com- 
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A hotel swimming pool attendant 
fired for growing a beard was held 
entitled to jobless benefits recently 
by a New York unemployment insur- 
ance referee who observed that 
“there is nothing inherently repulsive 
about a Van Dyke beard.’’—New 
York State Department of Labor. 





pany “was not under the obligation of alter- 
ing its established accounting practices.” 
Concluding, the trial examiner stated: “Under 
all the circumstances, the undersigned con- 
cludes that the Company fulfilled its twin 
obligations of explaining the reasons for its 
position as well as supplying sufficient informa- 
tion to the Union to enable it to bargain in- 
telligently on the economic issues.” (Italics 
supplied.) 


Before drawing any conclusions from the 
McLean case, perhaps it is a good idea to 
take a quick look at the Trwitt case. In 
affirming the trial examiner’s report in a 
unanimous decision, the Board stated: “It 
is settled law, that when an employer seeks 
to justify the refusal of a wage increase 
upon an economic basis as did the Respond- 
ent [employer] herein, good faith bargaining 
under the Act requires that upon request 
the employer attempt to substantiate its 
economic position by reasonable proof.” 
The Board then issued the following affirma- 
tive order: “Upon request furnish .. . 
[the union] with such statistical and other 
information as will substantiate the Re- 
spondent’s position of its economic inability 
to pay the requested wage increase and will 
enable the [union] to discharge its 
functions as the statutory representative of 
the employees in the unit found appropriate 
by the Board.” 


This case is of particular interest in that 
the employer made a unique effort to escape 
the obligation of the above-discussed cases. 
After the union had requested a ten-cent 
raise, the employer made a counterproposal 
of two and one quarter cents, and contended 
it was unable to pay more because a higher 
wage would put it out of competition for 
business. When the union requested sub- 
stantiating information, the employer replied 
that such information was confidential, and 
stated: “The Company’s position through- 
out the recent negotiations and in previous 
sessions with you: and the Union, has been 
that the question of granting a wage in- 
crease concerns our competitive bidding for 
jobs to keep the plant operating.” 
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The trial examiner found that the central 
question in the case was “whether an em- 
ployer can refuse a demanded wage increase 
on the grounds that such increase would 
put him out of a ‘competitive position’, and 
then substantiate this plea by demonstrating 
that he was paying the going area wage 
scale.” The employer’s primary contention 
was that in pleading competition rather than 
inability to pay, it was not required to 
supply more information than it already 
had supplied. The examiner, in rejecting the 
contention, stated that “the phrase ‘competi- 
tive position’ as used and relied upon 

amounts only to an exercise in legal semantics.” 


Briefly summarizing the position taken 
by the Board in the 1954 cases, one can 
see that the NLRB will not allow an 
employer to escape his duty to furnish 
information by technical evasion of precedent. 
Rather, the Board has declared that when 
an employer resists a wage increase upon 
“an economic basis,” he must furnish in- 
formation to substantiate his claim, and this 
will be so whether the grounds are inability 
to pay, competition or any other. On the 
other hand, the Board finds that the em- 
ployer’s duty is limited to the “twin obliga- 
tion” espoused in the McLean case and, if 
these obligations are met, the employer will 
not be found guilty of an unfair labor prac- 
tice even though any information presented 
is not in the form or complete content as 
requested by the union. A more detailed 
analysis of the law will be made in the 
concluding portion of this paper. 


Turning now to the second line of cases, 
a 1942 case ™ stands out as the starting point 
of the problem, although an earlier case™ 
had indirectly referred to the question. In 
the Aluminum Ore case, the facts were briefly 
that the employer had been making uni- 
lateral pay rates, on a kind of merit basis. 
It had been doing this long prior to passage 
of the act, and the employees’ sole remedy 
was to present a grievance after the rate had 
been announced. In entering into negotia- 
tions, the union sought an over-all increase, 
and the employer contended (1) that its 
rates were already above those prevailing 
in the district and (2) that there was no 
justification for an increase. 


The employer did show the union certain 
pay records and a list of increases to be 
made, but the union later asked for informa- 
tion as to the rate of pay of all employees 
and their pay history from 1939, in order to 


Cy La Tour & Son 


Science has invaded the barnyard to 
look after America’s poultry. The 
term “poultry” includes fowls (chick- 
ens), tame ducks, turkeys, guinea 
fowls and geese. Edible wild birds 
are classified as “game.” Poultry 
growers are justifiably proud of the 
improvements constantly being made 
in their product. Many shows are 
held annually throughout the nation. 
The first one was in Boston in 1849. 





allow intelligent discussion of the wage ad- 
justments, and to determine whether all the 
rates were “fair.” The employer refused, 
saying such information was confidential 
and that the union could get the information 
from its 130 members. The union later 
requested the same information plus job 
classification lists, duties, rates of pay and 
pay histories. The employer again refused. 

The Board held that since the employer 
justified these unilateral raises as adjust- 
ments of wages on a “related group” basis, 
the information was needed so that the 
union could find out just what were the 
“related groups” and so that it would have 
some basis of discussing the employer’s 
increases. Also, the Board felt that the 
employer was the only source of this in- 





% Aluminum Ore Company, 57 NLRB 1286. 
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27 Sherwin-Williams Company, 34 NLRB 651 
(1941), enf’d per curiam, 130 F. (2d) 255 (CCA-3, 
1942). 
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formation, and stated: “In this situation an 
employer bargaining in good faith would not 
have withheld the information requested, 
nor would the employees be privileged against 
its disclosure since the information is essen- 
tial to the intelligent bargaining on their 
behalf required by the Act.” This particular 
passage is perhaps the most frequently cited 
sentence in this entire area. The Board 
ordered the employer to bargain collectively 
upon request, but made no specific mention 
of information-giving. 


In enforcing the order, the Seventh Cir- 
cuit said: 

“Again we do not believe that it was the 
intent of Congress in this legislation that, 
in the collective bargaining prescribed, the 
union, as representative of the employees, 
should be deprived of the pertinent facts 
constituting the wage history of its mem- 
bers. We can conceive of no justification for 
a claim that such information is confidential. 
Rather it seems to go to the very root of 
the facts upon which the merits were to be 
resolved. In determining what employees 
should receive increases and in what amounts, 
it could have been only helpful to have 
before the bargainers the wage history of 
the various employees, including full in- 
formation as to the work done by the 
respective employees and as to their respec- 
tive wages in the past, their respective in- 
creases from time to time and all other facts 
bearing upon what constituted fair wages 
and fair increases. And if there be any 
reasonable basis for the contention that this 
may have been confidential data of the em- 
ployer before the passage of the Act, it 
seems to us it cannot be so held in the 
face of the expressed social and economic 
purposes of thé statute. Petitioner [employer] 
announced the increases it would be willing 
to make but it refused to supply the wage 
history. From this refusal, we think the 
Board was justified in concluding that peti- 
tioner had failed to cooperate wholeheartedly 
in collective bargaining.” * (Italics supplied.) 


The statement by the court gains added 
strength when it is noticed that the court 
felt that both parties had shown utmost good 
faith, apart from the information question. 


Following the Young Engineering Company 
case” in 1944, where the problem was 
merely alluded to, the Board decided the 
Crompton-Highland Mills case™ in 1946. In 
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| once heard an orator, 
away by his zeal and eloquence, 
say ‘‘These, then, are the conclusions 
upon which | base my facts.’’— 
Simon E. Sobeloff, Solicitor General 
of the United States. 





failing to find an unfair labor practice on 
information grounds, the Board stated: “In 
view of the respondent’s (employer’s) in- 
vitation to the Union to conduct its own 
engineering studies at the plant and under 
all the circumstances of this particular case, 
including the evidence of substantial counter- 
proposals on many other issues, we find 
that this part of the respondent’s conduct 
was not violative of the Act.” In 
footnote 1 on page 207 of the report, the 
Board further said: “The Aluminum Ore 
case and the Sherwin-Williams case, which 
are cited by our dissenting colleague for 
a contrary conclusion, are not really in point 
since in those cases, unlike this one, the 
Company refused any information with re- 
spect to its wage schedule. In this case both 
parties were familiar with the schedule of 
rates and current payments under the point 
system, and the Company was willing to 
make substantial concessions in the wages 
to agree with the Union.” 


A second decision handed down in 1946 
put the problem further in focus. Once 
again the employer had given several uni- 
lateral merit wage increases, and following 
a union request to furnish it with a list of 
the employees who had received the increases 
and the amounts granted “in order that the 
union might negotiate concerning the mat- 
ter,” the employer refused, saying that merit 
wage increases were not a subject of collec- 
tive bargaining. 


While the prime importance of the Board’s 
decision in this case was the holding that 
merit raises were subject to the bargaining 
procedure, it is important to note that the 
Board affirmatively ordered the employer 
“to furnish the Union full information in 
this regard.” The trial examiner’s report, 
adopted by the Board, cited the Aluminum 
Ore case in support of this position, where 
it was stated: “Nor is it any answer for 
the respondent to urge as it does here that 
the Union might have obtained this informa- 
tion from its own members. Since it is a 





2 Aluminum Ore Company v. NLRB, 6 LABOR 
CASES { 61,332, 131 F. (2d) 485, 487 (CCA-7, 
1942). 
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| know of no case in which a demo- 
cratic American trade union has ever 
deliberately undertaken to put any 
employer of its members out of busi- 
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proper subject of collective bargaining, it is 
the responsibility of the Respondent to fur- 
nish this information and it cannot urge 
that the Union seek some other recourse 
which may under the circumstances prove 
impossible, or at least inconvenient and 
embarrassing.” 

Since the request for information came 
during the life of an existing contract, 
Board Member Gerald D. Reilly, who dis- 
sented in part, felt that the employer need 
not furnish information concerning merit 
increases during the life of the contract 
with the union, when the contract was silent 
as to merit increases or maximum wages. 

The Board was upheld by the Sixth Cir- 
cuit, with one judge dissenting on the same 
grounds as Board Member Reilly.” 

One more case in 1946," and two in 1948 * 
followed this same general line, and then, 
in 1949, the important case of Cincinnati Steel 
Castings Company™ was decided. In this 
case, the union requested the employer to 
furnish a written list of all the employees 
on the payroll, together with their job 
classifications and wage rates, as a basis 
for discussion of the elimination of wage 
inequities. The employer refused to com- 
pile such a list, saying it did not want the 
list “scattered around or kicked around 
promiscuously,” but promised to supply such 
information orally, and did so for approxi- 
mately 70 per cent of the 98 employees. 

In its decision, the Board stressed the 
fact that the union already had a list of 
the employees, and could always get the 
rest of the information orally as the em- 
ployer promised. The limited number of 
employees was also stressed. In deciding 
the case, the Board said: “We have not 
held, nor do we now hold, that the employer 
is obligated to furnish such information in 
the exact form requested by the represen- 
tatives: It ts sufficient if the information is 
made available in a manner not so burdensome 
or time consuming as to impede the progress 
of bargaining.” (Italics supplied.) 


The pressing nature of the problem was 
emphasized in 1950 when five decisions on 
the subject were handed down,” three of 
these being in a single volume of the re- 
ported decisions. 


The first determination was the General 
Controls case, in which the existing contract 
granted to the employer the right to make 
unilateral merit wage increases. The union 
requested “a list of the names of employees 
who received merit increases at the last time 
merit increases were granted, together with 
the raise that was granted each employee,” 
the rate of pay and classification of each 
employee and the merit rating score of each 
employee. The employer refused the request, 
but was willing to disclose information with 
respect to specific employees involved in 
grievances and complaints. 


The majority of the Board held that the 
information was necessary in order that the 
union might effectively police the contract, 
and in order that it might intelligently bar- 
gain with respect to future contracts. The 
Board further found that the employer could 
not defend on the grounds that employees 
might be reluctant to have such information 
divulged, or that the union might have other 
sources of the information. Board Member 
Reynolds dissented, stating that he would 
dismiss the complaint in its entirety. Pur- 
suant to the majority opinion, the recom- 
mendation of the trial examiner was broadened, 
and an affirmative order to furnish the re- 
quested information was made. 


The next 1950 case, and most important 
of the group, was Yawman & Erbe. Here 
the parties were negotiating for a 1949 con- 
tract, with the employer refusing the union’s 
wage demands and asking the union to 
renew the 1948 contract without a change. 
The union requested the employer to fur- 
nish it with a list of all the employees in 
the unit, together with their current salaries, 
and salaries as of January 1, 1946, 1947 and 
1948. The employer refused, saying such 
information was irrelevant to the bargaining. 


The Board, in finding the employer guilty 
of refusing to bargain by withholding the 
1948 information, stated: 


“We find, contrary to the Respondent 
[employer], that the wage information sought 
for the year 1948 was clearly relevant to 





2 NLRB v. J. H. Allison & Company, 14 
LABOR CASES { 64,270, 165 F. (2d) 766 (1948). 
% Pool Manufacturing Company, 70 NLRB 540. 
% National Grinding Wheel Company, Inc., 75 
NLRB 905; Vanette Hosiery Mills, 80 NLRB 
1116. 
% 86 NLRB 592. 
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%6 General Controls Company, 88 NLRB 1341; 
Yawman & Erbe Manufacturing Company, 89 
NLRB 881; B. F. Goodrich Company, 89 NLRB 
1151 (1950); Hlectric Auto-Lite Company, 89 
NLRB 1192; Montgomery Ward & Company, 90 
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We do welcome the union as another 
channel through which facts, not 
propaganda, should flow to em- 
ployees, believing that employees 
who know the facts will form sound 
Opinions and that when they do, 
hopefully they will contribute to 
sound union policy.—John A. Steph- 
ens, vice president, United States 
Steel Corporation. 





the 1949 wage negotiations. As noted above, 
the Respondent rejected the Union’s wage 
demands and would only agree to the wages 
paid under the old contract. This posture 
of the negotiations brought directly into 
issue the wages being paid under the 1948 
contract and a disclosure of such wages by 
the Respondent was necessary to enable the 
Union to bargain intelligently. [The past 
contracts did not contain any wage sched- 
ules.] Most certainly the going rate is a 
factor to be considered by a union in deter- 
mining whether or not to press or eliminate 
its demand for a general wage increase. 
Likewise, current wages are directly related 
to the demand for a minimum. Without 
such information, there is no basis for deter- 
mining to what extent, if any, the minimum 
wage would affect any employees in the 
unit. Further, the information requested for 
1948 would enable the Union to ascertain 
if any wage inequities existed among em- 
ployees in the unit and to frame its contract 
demands so as to eliminate any possible 
discrepancies. In sum, the Respondent’s re- 
fusal to divulge information as to the cur- 
rent salaries of the employees in the unit 
placed the Union in the position of dealing 
in vacuo on subjects relating to wages, as 
there existed no area known to the Union 
in which it could vary its wage position. 
Under all the circumstances, we are satisfied 
that the request for the 1948 wage informa- 
tion was a reasonable demand relating gen- 
erally and directly to the contract negotiations.” 


Board Member Murdock dissented to the 
finding that the 1946 and 1947 information 
was not relevant. He said: “So long as 
wage information of this character cannot 
be said to be patently irrelevant, I believe 
the Union is entitled to it, subject, of course 
to the qualification that an employer should 
not be compelled to provide information the 
furnishing of which would impose an impos- 








sible or unreasonable burden. There is no 


such claim here.” (Italics supplied.) 


The Second Circuit, in enforcing the order,” 
answered the employer’s contention that the 
union must show how the information is 
relevant before the employer must furnish 
it, by saying: “Indeed, we find it difficult 
to conceive a case in which current or 
immediately past wage rates would not be 
relevant during negotiations for a minimum 
wage scale or for increased wages.” 


The court went on to say, in the following 
frequently cited paragraph: 


“Since the employer has an affirmative 
statutory duty to supply relevant wage data, 
his refusal to do so is not justified by the 
Unior’s failure initially to show the rel- 
evance of the requested information. The 
rule governing disclosure of data of this 
kind is not unlike that prevailing in dis- 
covery procedures under modern codes. There 
the information must be disclosed unless it 
plainly appears irrelevant. Any less lenient 
rule in labor disputes would greatly hamper 
the bargaining process, for it is virtually 
impossible to tell in advance whether the 
requested data will be relevant except in 
those infrequent instances in which the in- 
quiry is patently outside the bargaining 
issue.” 


The court further held that a subsequent 
signing of a contract did not affect the 
union’s right to the information. 


The third of the five decisions, the Good- 
rich case, found much the same situation. 
In this instance the union asked for com- 
plete information on all the employees with 
their wages, merit ratings, etc. The em- 
ployer agreed to give the information sepa- 
rately, and refused to correlate the individual 
names with their ratings. The Board, in 
finding this an unfair labor practice, held 
that the names should be connected with 
their wages and ratings in order that the 
union might adequately police the contract 
and discover any possible disparities be- 
tween union and nonunion employees. The 
information was also held to be needed in 
the form requested so that the union could 
determine whether or not the merit points 
were being converted into dollars-and-cents 
wages. The Board concludes that the em- 
ployer was under a duty to furnish the 
information “in a manner not so burden- 
some or time-consuming as to impede the 
process of bargaining.” An affirmative order 





3% NLRB v. Yawman & Erbe Manufacturing 
Company, 19 LABOR CASES { 66,262, 187 F. (2d) 
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to furnish this information on request by 
the union was made. 


The Electric Auto-Lite case, the fourth in 
the 1950 series, pointed out that the Board 
would require salary information to be in- 
cluded by the employer to establish in good 
faith. The union requested the employer to 
furnish the union with the name, job classifi- 
cation, seniority listing and salary rate for 
each of the employees in the unit. It also 
wanted to know whether the individuals 
were under, within or above the established 
rate ranges. The union stated that it needed 
the information to intelligently negotiate for 
further wage increases, and also to police 
the existing contract. It had come to the 
union’s attention accidentally that at least 
three employees were being paid lesg than 
the prescribed minimum. The employer 
furnished most of the requested information, 
but refused to supply the salaries of the 
individual employees, claiming that the in- 
formation was confidential, and that the 
unit was small enough so that the union 
might obtain its own information. 


The trial examiner, relying on the Cin- 
cinnati Steel, Aluminum Ore and Allison cases, 
found this a refusal to bargain and a viola- 
tion of the act. The Board upheld this 
finding on the grounds of the cited decisions 
and the General Controls decision, and af- 
firmatively ordered the employer to furnish 
the salary information to the union on request. 


The final 1950 case concerned Montgomery 
Ward & Company. In this case, there were 
six findings of bad faith on the part of the 
employer, three of which dealt with the 
withholding of information on a merit wage 
plan. The employer had instituted a uni- 
lateral merit wage plan, and the union sought 
information concerning it. The trial ex- 
aminer found that most of the information 
requested was contained in a supervisor’s 
manual put out by the company, but the 
manual was never turned over to the union. 
Rather, the information was given piecemeal 
over a long period of time, and, in the 
words of the examiner, “it is incredible that 
the respondent could not find the pamphlet. 
Either the respondent desired to keep the 
Union uninformed or . [the employer’s 
bargaining representative] made an inade- 
quate effort to find the information.” In 
affirming the trial examiner’s findings, the 
Board said: “In addition, we find that the 
respondent’s withholding and delay in fur- 
nishing essential information requested by 
the Union, and its unilateral actions 


were per se violative of Section 8(a)(5) and 
8(a)(1) of the Act.” 


It should be noted that in this case the 
availability and prior compilation of the 
information were stressed, and the fact that 
the employer divulged most of the informa- 
tion, but in a piecemeal and inadequate 
manner, was insufficient to erase the stigma 
of bad faith surrounding his refusal to fur- 
nish the information as requested. 


The first case of note in 1951 was the 
Scripps case,* in which two major points 
were discussed. The company had refused 
to furnish the union with information con- 
cerning a merit increase awarded certain 
editorial employees, claiming they were not 
covered by merit-increase bargaining re- 
quirements. Second, the employer maintained 
that since the union had signed a contract 
with the company prior to the hearing be- 
fore the Board, the union had waived any 
right to make a further demand for the 
information. In dismissing both arguments, 
the Board said: “A fortiori if, as we hold, 
the respondent was under a duty to bargain 
with the union about merit increases, it was 
obligated to furnish the requested informa- 
tion so that, at the least, bargaining could 
be conducted on an intelligent basis. , 
Therefore, the information is still needed. 
Moreover, the information is certainly nec- 
essary for the negotiation of future con- 
tracts. Accordingly, we find, as did the trial 
examiner, that by refusing to furnish the 
payroll information requested by the union, 
the respondent violated section 8(a)(5) of 
the Act.” 


Discussing the waiver question further, 
the Board repeated a frequently quoted 
sentence from the Tide Water Associated Oil 
Company case:® “We are reluctant to de- 
prive employees of any of the rights guar- 
anteed them by the Act in the absence of a 
clear and unmistakable showing of a waiver 
of such rights.” The Board issued an af- 
firmative order to furnish the information. 


Later in 1951, the Board found another 
company guilty of unfair labor practices.” 
In upholding the union’s claim that informa- 
tion was needed in order to police an exist- 
ing contract, the Board said: ‘The record 
establishes that the Respondent [employer] 
has never supplied the union with the type 
of information which the Board has consid- 
ered necessary to the effective exercise of 
the bargaining representatives’ legitimate 
function of representing employees in con- 





% FH. W. Scripps Company, 94 NLRB 227. 
* 85 NLRB 1096 (1949). 
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Out of every dollar going for goods 
and services, about 36 cents is now 
being spent on services, compared 
with 31 cents in 1947. Purchases 
of services are now running at a 
record rate of over $90 billion a 
year. The market for goods now 
stands at a little more than $160 
billion —National Industrial Confer- 
ence Board. 





tract negotiations and of protecting its proper 
interests in the manner in which an em- 
ployer administers an existing contract, i. e. 
information as to the names of the employees 
in the unit along with their individual wage 
rates and job classifications.” (Italics sup- 
plied.) The fact that the respondent sup- 
plied the union with some information of 
this general type is insufficient to satisfy the 
statutory obligation. The Board cited the 
Aluminum Ore and General Controls cases in 
support of this position. 

As in the Scripps case, the Board found 
no waiver in the signing of a new contract, 
since the union still needed the information 
for the “effective administration of a contract.” 


In enforcing the Board’s order,” the First 
Circuit limited the information requirement 
to only those employees firmly established 
in the bargaining unit, and refused to en- 
force it as to 13 “supervisory” employees 
whose status the court felt was unclear 
under the Board decision. That part of the 
decision dealing with status of the employees 
in question was remanded for further decision. 


Another 1951 order of the Board® was 
set aside by the Third Circuit.“ The Board 
had based its finding of bad faith on the 
alleged refusal of the employer to present 
a survey it had made, which it claimed 
supported its position that it was paying 
wages equal to or better than those paid 
by others in the industry. The evidence as 
to whether or not the survey had been 
presented was conflicting, and both the trial 
examiner and the Board credited the union 
testimony, since they felt that the survey 
did not tend to uphold the employer’s posi- 
tion. It should be pointed cut that the 
refusal to present the survey was the sole 
unfair labor practice found by the Board, 
and because of this finding, itself based on 
highly disputed evidence, the Board was 







able to arrive at the conclusion that a sub- 
sequent strike was a direct result of the 
employer’s bad faith. All striking employees 
were ordered reinstated and compensated 
for any loss of pay they suffered during the 
strike. In refusing to enforce the Board 
order, the court stated: 


“We think, however, that it makes no real 
difference whether or not the survey chart 
was actually produced at the September 21st 
meeting. For there is no basis in the evi- 
dence for the finding that the Company 
refused to produce it since there is no evi- 
dence whatever of any request on the part 
of the Union’s representatives for its pro- 
duction or the disclosure of the results of 
the survey. On the contrary, the Union’s 
representatives testified merely that they 
demanded proof to support the Company’s 
contention that its existing salary rate ranges 
were equal to or better than those of its 
competitors. Assuming, as the trial exam- 
iner and the majority of the Board con- 
cluded, that the survey chart did not tend 
to support the Company’s contention but 
rather indicated that its salary rate ranges 
were on the whole lower than those of its 
competitors, the Company would certainly 
have been under no duty to produce it in 
answer to this demand on the part of the 
Union’s representatives. Of course, if the 
Jnion’s representatives had asked to see the 
results of the survey and the Company had 
refused to disclose them, the Board’s finding 
that such refusal constituted an unfair labor 
practice might well have been justified [citing 
Yawman & Erbe] . . However, as we 
have seen, the evidence does not support 
such a finding.” 

Relying largely on the Cincinnati Steel 
case, the Board dismissed a complaint against 
the Old Line Life Insurance Company of 
America in 1951.* The union had requested 
certain wage information. The employer 
replied that such information was furnished 
monthly to the union. The union then 
stated that it felt the information in its 
possession was not accurate or complete, 
so the employer offered to check it against 
its own records. The union refused this 
offer. The trial examiner found that the 
employer had acted in bad faith, but the 
Board dismissed the complaint on the grounds 
that the information supplied the union, 
quoting from the Cincinnati Steel case, was 
“made available in a manner not so burden- 
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some or time-consuming as to impede the 
process of bargaining.” On appeal by the 
union, the Board’s decision was upheld.® 


There was little litigation in this field in 
1952, but late in 1953 the Second Circuit 
handed down a per curiam opinion,“ Justice 
Clark dissenting, enforcing a Board order 
which required an employer to make avail- 
able to the union the time study data on 
which it based certain work standards. The 
court refused, however, to enforce that part 
of the order which required the company 
to open its plant te representatives of the 
union to enable them to make new time 
studies from which to obtain new data and 
formulate new work standards. The dis- 
senting opinion would have enforced the 
full order. 


Then, in January, 1954, a Board order 
was enforced by the First Circuit” but 
apparently not in the manner expected by 
the Board. The trial examiner had found 
that the employer was guilty of an unfair 
labor practice in refusing to furnish the 
union with requested wage information and, 
in his recommended order, required the 
company to furnish to the union, on request, 
“wage data concerning names, work classifi- 
cations, dates of employment, and salaries 
of all employees” in the unit. Then, in the 
Board’s decision, it was ordered that the 
company furnish the union on request with 
“wage data concerning work classifications 
and salaries” of all the empioyees in the 
unit. Thereupon, the company gave the 
union the salaries paid in each job classifi- 
cation, and the number of employees re- 
ceiving such salary, without correlating 
employees’ names and salaries. Attorneys 
for the Board, in seeking enforcement, 
claimed that the salaries must be listed with 
the names. 


The court, speaking through Judge Wood- 
bury, felt that the omission of “name” in 
the Board’s order was significant, as was 
the very fact that the Board had altered 
the examiner’s recommendations. Judge 
Woodbury said: “It is said that this case 
is inappropriate for disclosure of specific 
names and salaries because such disclosure 
violates not only the privacy of the employer 
but also the privacy of employees with 
respect to rates of pay, and we are not to 





According to a recent survey made 
by the General Services Administra- 
tion, the Federal Government now 
owns more than 21% of the total 
land area of the United States— 
405,088,566 of 1,903,824,640 
acres.—Perry W. Morton, Assistant 
Attorney General of the United 
States. 





assume that the Board would invade per- 
sonal privacy without. having some good 
reason which is lacking here, for the Re- 
spondent and the Union amicably reached 
an agreement, apparently satisfactory to 
both, without the benefit of specific indi- 
vidual wage data.” In a footnote to the 
opinion, Judge Woodbury pointed out: 
“Furthermore it is suggested, and counsel 
for the Board concede, that privacy in this 
matter is more highly prized by employees 
in the higher income brackets, and the unit 
involved includes employees ranging from 
those in the lower clerical and maintenance 
classifications to one drawing $15,000 per 
year.” 

A decision handed down by the Second 
Circuit a week later in NLRB v. New Britain 
Machine Company,* however, seemed to indi- 
cate a split of authority on this point, as 
the court implicitly approved the linking of 
wage rates to employees’ names by enforc- 
ing a similar Board order. 

To further weaken the court’s decision in 
the Herald Traveler case, the Board ex- 
pressly stated in a later case involving the 
same parties” that the company could be 
required to link the rates and names. The 
employer’s contention that such linkage was 
not relevant or necessary and that it would 
work a serious hardship on the company 
were rejected as being without merit. 

Finally, in June, 1954, the problem reached 
a climax, with four decisions being handed 
down in three days, all dealing with the 
problem here involved. The first, and un- 
doubtedly the leading case in this field at 
the present time, was Whitin Machine Works.” 
In this case, at an early meeting during 
negotiations, the union proposed a general 
wage increase which the employer refused. 
At a later meeting, the union requested a 





# Associated Unions of America v. NLRB, 22 
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list of names, job classifications, rates of 
pay and seniority positions of each employee 
in the unit, alleging such information was 
necessary to compare the employer’s wage 
rates with the wage rates paid by others in 
the industry, and to determine the indi- 
vidual wage rates of the employees for the 
purposes of bargaining generally. The em- 
ployer presented to the union a list contain- 
ing the names of all the employees, their 
individual job categories and the dates on 
which they were hired. It also presented 
a list of the hourly wage rates paid at the 
plant, but did not show the individual wage 
rates. The union again requested the in- 
dividual wage rates, and at the last meeting 
the employer supplied the union with a 
schedule of the existing rate ranges of wages 
paid at the plant, together with the number 
of employees within each rate range. The 
Board found as a fact that the information 
furnished did not enable the union to de- 
termine what each individual employee was 
earning. 


The trial examiner refused to find a viola- 
tion of the act under these circumstances, 
but the majority of the Board, Members 
Murdock, Peterson and Rodgers, reversed 
this finding. In the majority opinion, it 
was stated: 


“We are convinced that the authority 
conferred by Section 9(a) of the Act upon 
a union representing a majority of the 
employees in an appropriate unit entitles the 
union to all wage information essential to 
the intelligent representation of the em- 
ployees and that when such information is 
reasonably available only from the em- 
ployer’s records, it is the employer’s duty, 
on request, to accommodate the union. The 
Courts have consistently agreed with this 
construction of the Statute. In the instant 
case no showing has been made that com- 
pliance with the Union’s request would 
have placed an unwarranted and undue 
burden on the Employer. 


“Refusal by an employer to supply such 
necessary information makes impossible the 
full development of the collective bargaining 
negotiations which the Statute is intended 
to achieve. It therefore constitutes a viola- 
tion of Section 8(a)(5) of the Act. This 
doctrine extends to a Union’s right to re- 
quest and to receive from the Employer 
the names of the employees in the appro- 
priate unit together with their: individual 
wage rates. Contrary to the suggestion of 
our dissenting colleague, the Union in this 
case sought the names of individuals coupled 
with their wage rates not only to achieve 
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a general wage increase but for the pur- 
poses of collective bargaining generally. In 
this respect, we agree with the statement 
of our concurring colleague that in these 
cases it is sufficient that the information 
sought by the Union is related to the issues 
involved in collective bargaining, and that 
no specific -need as to a particular issue must 
be shown. As indicated above and despite 
any contrary suggestion in the dissent, 
there is ‘controlling precedent’ to support 
our conclusion that it is necessary that a 
union have in its possession the names of 
employees together with their individual 
wage rates to bargain effectively on their 
behalf. The Board, with court approval, 
held in the Leland-Gifford case, supra, that 
an employer violated Section 8(a)(5) of the 
Act on the specific issue of its refusal to 
furnish the names of employees in the unit 
coupled with their wage rates. The court 
affirmed the Board’s conclusion that such 
information was necessary to the union in 
the exercise of its duties as the employees’ 
collective bargaining representative. The 
Respondent in the instant case has refused 
to supply such information. Accordingly, 
we find that the Respondent in withholding 
this information has refused and continues 
to refuse to bargain with the Union in 
violation of Section 8(a)(5) and (1) of 
the Act.” 


The Board then went on to order the 
employer to furnish the information upon 
request, but did not issue a cease-and- 
desist order in respect to any other unfair 
labor practices, in view of the employer’s 
good faith otherwise. 


Concurring in part, Chairman Farmer 


stated: 


“In the event that other cases of this 
kind reach the Board hereafter . I will 
give less weight to disputes over the relation- 
ship of the material sought to bargaining 
issues, and will give greater significance 
to the nature of the knowledge sought and 
its general materiality in the entire bargain- 
ing process. 


“T would not require that the union show 
the precise relevance of the requested in- 
formation to particular current bargaining 
issues. It is enough for me that the in- 
formation relate to the wages or fringe 
benefits of the employees. Such information 
is obviously related to the bargaining process, 
and the union is therefore entitled to ask 
and receive it. 


“My interpretation of the employer’s obli- 
gation under Section 8(a)(5) in this respect, 


791 








of course, also pre-supposes that the bargain- 
ing agent, in this area as in all others, will 
seek the wage rate information as a good 
faith act in the discharge of its duty as the 
representative of the employees. I would, 
therefore, hold that, short of evidence that 
union requests for wage data are used as 
an harassing tactic and not in good faith 
effort to secure pertinent bargaining in- 
formation, the employer has a continuing 
obligation to submit such data upon request 
to the bargaining agent of his employees. 
This does not, of course, preclude the 
employer from requiring the union to enter 
into reasonable arrangements for the com- 
pilation of the requested data including pro- 
visions for bearing the additional cost to 
the employer of furnishing the requested 
information. I conceive the proper 
rule to be that wage and related information 
pertaining to employees in the bargaining 
unit should, upon request, be made avail- 
able to the bargaining agent without regard 
to its immediate relationship to the nego- 
tiation or administration of the collective 
bargaining agreement.” (Italics supplied.) 


In dissent, Member Beeson stated: 


“T find, as did the Trial Examiner, that 
Respondent was fully justified in its posi- 
tion. No controlling precedent requires 
that an employer supply financial data to a 
union unrelated to the latter’s bargaining 
needs. (Contrary to the implication of the 
majority, the Leland-Gifford decision does 
not hold that a union is entitled to financial 
data unrelated to its specific bargaining 
needs. There, the Court emphasized the 
Board’s undisputed findings as to the par- 
ticular relevancy of the requested informa- 
tion.) Whether the union in fact has any 
legitimate reason for the demanded informa- 
tion should be carefully scrutinized, particu- 
larly where, as here, the data sought would 
invade the personal privacy of the individual 
workers. As the detailed information ac- 
tually furnished by Respondent was fully 
adequate for the Union’s expressed purposes 
in the present case and as no affirmative 
need is established for the additional in- 
formation related to the individual em- 
ployee’s wages, I find that Respondent 
furnished all of the wage information essen- 
tial to the intelligent representation of the 
employees. Accordingly, I would dismiss 
the complaint.” 

The opinions from the Whitin case have 


been quoted at some length because it was 
in this case that the Board most clearly ex- 





pressed its opinions on the subject. While 
much of the terminology is general, the 
over-all feeling of the Board seems to be 
evident from the quoted portions. 


In similar situations, the Board reached 
the same conclusion in the Jtem Company™ 
and S. H. Kress & Company™ cases, handed 
down two days later. In the Item case, a 
a merit-increase plan was again involved, 
and the Board ordered the employer to fur- 
nish the union, on request, the names of 
employees identified with the respective 
merit increases, if any, granted during the 
preceding year. The majority of the Board 
also ordered the employer to furnish the 
union with the exact wages of each em- 
ployee. Chairman Farmer and Member 
Beeson dissented as to the latter part of the 
order on the grounds that the trial exami- 
ner’s intermediate report had not made such 
a recommendation, and the union had failed 
to file exceptions to it. The decision also 
held that, in the absence of a waiver “ex- 
pressed in clear and wunequivocable lan- 
guage,” the subsequent signing of a contract 
by the union would not release the employer 
from the statutory obligation to furnish the 
data. 


In the Kress case, the Board adopted the 
trial examiner’s findings that the employer 
had unlawfully refused to bargain by failing 
and refusing to furnish the union with the 
names, job classifications, if any, and wages 
of all employees in the appropriate unit. 
The Board ordered the employer to furnish 
the information, and Member Beeson joined 
in the decision, being bound by the major- 
ity decision in the Whitin case. 


The fourth case™ decided in this brief 
period found the employer refusing to fur- 
nish requested information pertaining to 
wages, insurance and time-work payments, 
and also prolonging negotiations unneces- 
sarily by engaging in dilatory tactics. The 
Board ordered the employer to furnish the 
information, and to bargain collectively. 


Thus we have a case-by-case review of 
the major decisions involving the question 
of giving information in collective bargain- 
ing, and we now turn to a discussion of 
what conclusions may be drawn from the 
words of the Board and the courts. 


In making these summary remarks, the 
two lines of decisions above must remain 
separated for a more precise analysis. Cer- 
tain general inferences, however, will have 
application to both areas. 





51 108 NLRB, No. 227 (1954). 
52 108 NLRB, No. 229 (1954). 
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for AFL and ClO merger. We like 
everything about it—except the new 
name—'‘AFL and ClO.’’—Joseph A. 
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Workers of America-ClO. 





In the first area examined, it has become 
obvious that when an employer resists a 
Wage increase on an “economic basis,” his 
refusal to give any financial data to support 
his position following request by the union 
representatives, will be considered a per se 
violation of the act. The Truitt case™ em- 
phasizes that “economic basis” will not be 
limited to an inability to pay claim.™ Fur- 
ther, cases have established that the em- 
ployer may not resist the request solely 
on the ground that the information is 
confidential, so it is apparent that when 
the above conditions are met, the employer 
must furnish some type of substantiating 
information. 


The best test as to what information will 
be required is found in the “twin obliga- 
tions” of the McLean case.* These obli- 
gations consist of the employer’s duty to 
explain his position, and to supply enough 
information so that the union may “bargain 
intelligently.” This test indicates that no 
set type of information is necessary, and 
the Board will be quite lenient in allowing 
a variance between the requested and the 
given information. 


Judging from some of the older cases, 
it would appear that a general opening of 
the company’s books, allowing an impartial 
auditor to examine the employer’s financial 
picture, or even the presentation of the 
company’s income tax reports, might suffice 
in a particular set of circumstances. Any 
reliance on a single act or disclosure, 
however, may be ill advised in view of the 
fact that the Board is seeking an over-all 
aura of good faith in the bargaining process. 


The big question facing the employer 
seems to be just how much must be dis- 
closed so that the union may “bargain in- 
telligently” and understand the employer’s 
position? First of all, before the information 
can be required, it should be found relevant 
and pertinent to the discussion. The Doug- 


las Silk Products case™ established the fact 
that information concerning a subject no 
longer under discussion need not be dis- 
closed. The McLean case further pointed 
out that inquiries far afield from bargaining 
—that is, income from operations not con- 
nected with the subject under negotiation— 
are not relevant and need not be answered. 
However, the question of relevancy must 
be handled carefully, for if the pertinency 
rules stated in the Whitin case ™ are applied 
in this area, the over-all picture of the nego- 
tiations must be considered, and matters 
will rarely be found to be immaterial, unless 
they are so-called “harassing” tactics. 


Generally, the employer will have to de- 
cide what information best meets his “twin 
obligations” as viewed under the peculiar 
circumstances of the case, and then hope 
that the union, or possibly the Board, will 
approve his judgment. It will be noted that 
the McLean case, as did the Jacobs case™ 
before it, held that no specific books need 
be produced, but rather that information 
is sufficient if it supports the employer's 
claim and is presented fairly and without 
distortion. 


Once relevancy is established, the Board 
will be especially quick to require informa- 
tion that is within the sole knowledge of 
the employer, as in Southern Saddlery.” 


Another question that may well bother 
the employer is whether or not he must 
first be requested by the union to produce 
the information, It would seem that if he 
discloses the information without request, 
he has taken a long step toward establishing 
good faith on his part. It would also seem, 
however, that he need not back up his 
assertions of inability to pay, or other eco- 
nomic defenses, unless first requested by 
the union, for it is certainly conceivable 
that, if true collective bargaining is in 
progress, the union might accept the em- 
ployer’s word. On the other hand, no 
Specific request by the union is required. 
Rather, the mere statement that the union 
is unwilling to take the employer’s word for 
the truth of the assertion is sufficient to 
raise the obligation on the part of the em- 
ployer. 


Finally, it must be remembered that al- 
though the employer is under an obligation 





54 Cited at footnote 25. 

% Does this not place a burden on the em- 
ployer who, in good faith, asserts a reason for 
his refusal, while allowing the employer who 
adamantly refuses to give any explanation for 
his rejection of the wage demand to escape the 
obligation? 
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58 Cited at footnote 50. 
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information under certain cir- 


to furnish 
cumstances, he has no duty to arrive at an 


agreement based thereon. The _ ultimate 
award of a wage increase remains in the 
exclusive province of the employer, based 
on his business judgment alone. Therefore, 
the Board, or the ‘courts in enforcing a 
Board order, must be very careful lest they 
open the door to needless haggling on 
points far afield from the genuine area of 
conflict. If company financial information 
is required without well thought-out limita- 
tions, it is highly conceivable that the dis- 
cussions may turn into a wrangle over 
whether or not the company officials were 
correct in setting aside so much for surplus, 
so much for dividends, so much for depre- 
ciation, etc. Since these decisions remain 
purely company prerogatives, the union 
should be advised that information obtained 
in this area should be used solely as a basis 
for understanding the company’s claims, 
and not as opening a new subject of-con- 
troversy. 


Turning to our second major area, we 
may start by saying that it now seems estab- 
lished by the Whitin case that any informa- 
tion that may have a bearing upon the 
subjects under discussion must be disclosed 
if requested by the union. It should be 
noted here that this requirement will cover 
the fringe areas of discussion—vacations, 
merit plans, overtime, hospital and safety 
plans, and other topics which the Board 
has held to be subject to the collective bar- 
gaining procedure. It also appears from the 
Whitin case that the union need not show 
the specific relevancy of the information re- 
quested, despite the more stringent applica- 
tion of the relevancy test in the earlier 
Yawman & Erbe case.” 


Relevancy wiil be determined mainly by 
the union’s need for the information, based 
on the negotiations as a whole. Most in- 
formation can conveniently be pigeonholed 
under the need for data to promote “intel- 
ligent bargaining,” a standard so vague as 
to defy definition. Other information may 
gain relevancy in that it is required to 
police an existing contract, a union right 
now apparently firmly established. Still 
other information will be needed, not neces- 
sarily to meet current demands, but rather 
to enable the union to “bargain intelligently 
in the future.” When one realizes just how 
vague these standards are, even as set out 
in the Whitin case, he can understand the 
problem confronting employers. 





The employer may take heart, however, 
in the fact that it has been established that 
he need not furnish the information in the 
specific form requested by the union. It 
will be sufficient that the information sup- 
plied adequately covers all of the relevant 
areas of discussion. 


While we say that the employer need 
not supply the information in the specific 
form requested, one outstanding exception 
should be noted. It is now well established, 
despite the court’s decision in the first 
Herald-Traveler case,” that if the union re- 
quests employees’ names linked with their 
wages the information must be supplied in 
that form. This will be so despite the fact 
that the union has shown no specific relev- 
ancy, and the employer feels that such in- 
formation is confidential. As an “exception 
to the exception,” however, we must re- 
member the Cincinnati Steel case * where the 
group was small and the employer was 
allowed to supply the name-wage listings 
orally rather than in writing as requested 
by the union. 


The employer may also rely on the fact 
that the need to furnish information does 
not arise until the union first makes known 
its need for data and puts such need in 
the form of a request. 


The employer, of course, may volunteer 
the information prior to request and thereby 
establish his good faith in this respect, but, 
when the union does make its need known, 
the burden becomes mandatory. 


Although the reported cases have filled 
in a general outline of the requirements, 
certain questions remain to be decided. 
Chairman Farmer, in his concurring opinion 
in the Whitin case, said that the employer 
need not furnish data when the requests are 
used as “harassing tactics” or are made in 
bad faith. So, first of all, the question 
arises: Just what are these harassing tac- 
tics which excuse the employer from fur- 
nishing the information? Judging from the 
factual situations presented in preceding 
cases, such tactics are rarely, if ever, found. 
If they are to be found in the future, how- 
ever, the best guess would be that they 
consist of repeated, lengthy and negotiation- 
impeding demands for information—some 
irrelevant, and some supplied in different 
forms, and where the demands impede the 
process of orderly negotiation, In view of 
the wide latitude of demands now consid- 
ered “relevant,” the employer would be 





* Cited at footnotes 36 and 37. 
® Cited at footnote 47. 
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wise to place little reliance on a claim of 
“harassing tactics.” 

A second question, as yet unanswered: 
How will the employer know whether or not 
the information he is giving, if it is not in 
the specific form requested, will be so bur- 
densome and time consuming as to impede 
the progress of the bargaining? The nearest 
answer to this inquiry will be found only in 
a close examination of the factual situations 
presented in the preceding cases. The oral 
disclosures in the Cincinnati Steel case were 
found to be not so “burdensome,” while the 
piecemeal disclosures in Montgomery Ward™ 
were so found. 


Somewhere in between lies a dividing line 
that can be found only as each individual 
case arises. The employer, in seeking this 
line, should consider the relative avail- 
ability of the information as requested, the 
pertinency of the specific information, the 
size of the operation and number of em- 
ployees and, finally, the reasons for the 
union’s request. It is only by balancing 
these several factors in regard to the nego- 
tiations as a whole that the employer may 
reach a proper decision. 


Since Chairman Farmer indicated in his 
opinion in the Whitin case that at some time 
the union may be called upon to share the 
expense of the compilation and disclosure 
of the information, a third question arises 
as to when, under what circumstances, and 
how much? Presumably Chairman Farmer 
means that when the employer is put to 
extra expense in compiling information, he 
may make arrangements with the union 
to share the cost. It must be remembered, 
however, that in the McLean case the Board 
held that the employer need not alter his 
ordinary accounting procedures, so that 
cases involving additional cost in that re- 
gard should be rare. However, where com- 
pilation of wage or other data necessitates 
the aid of a third party or, if the services 
of an arbiter are required to examine the 
information provided, it would seem that 
the parties must share the expense. 


A subquestion arises here, in that if the 
union refuses to share the additional ex- 
pense, may the employer thereupon refuse 


to furnish the information? If Chairman 


Farmer’s words are to be taken at face 
value, an affirmative answer is indicated, 
especially in view of the fact that such a 
refusal on the part of the union should be 
considered as evidence of bad faith on its 
part. 


Finally, what information, if any, may the 
employer request of the union, in light of 
the fact that both parties have the obliga- 
tion to bargain in good faith? It might be 
easiest to understand this problem if we 
draw an analogy between the labor negotia- 
tions and the trial of a case in civil court. 
Letting the union represent the plaintiff 
entering court and requesting a wage in- 
crease, we find the defendant-employer resist- 
ing the claim with the affirmative defense 
based on economic grounds. The Board, 
functioning as a court, places the burden 
of going forward with the evidence on the 
employer-defendant, telling him that if he 
is going to plead an affirmative defense he 
must substantiate it with evidence. But 
what if the employer, instead of first raising 
this affirmative defense, makes a “general 
denial” and says to the plaintiff-union, “You 
are entering court seeking recovery, let us 
see you support your contention that your 
claim has merit; let us see you assume the 
burden of proof and show that the men you 
represent are being paid less than others 
in the area; that they are not being paid a 
living wage, or that the cost of living for 
them has gone up”? 


It would be interesting to see how far 
the Board would allow the employer to go 
along this line. Logically, if we are to carry 
out our analogy, it would seem only fair 
that the union be required to meet this 
burden, rather than operate under the theory 
that any claim for wages is inherently 
meritorious, as the apparent modern ten- 
dency has been. If the employer is going to 
be required to submit information dealing 
with the company’s financial picture as well 
as the individual employee’s wage rates, 
would it be proper for the employer to ask 
the union what dues were required by it? 
Would it be proper for the employer to ask 
the union what was the union’s financial 
picture? Would it be proper for the em- 
ployer to ask the union on what basis it 
sought a wage increase, and then requést 
the union to provide information substan- 
tiating the claim, such as cost-of-living fig- 
ures in the area? Or how many of the 
employees represented by the union own 
their own cars, homes, refrigerators, stoves, 
television sets, etc.? 





* Cited at footnote 36. 
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Of course, it must be conceded by the 
employer that the relevancy of some of 
these and similar questions might be highly 
disputable, but the posing of such questions 
points up the fact that numerous and poorly 
thought out information requests will tend 
to cloud and distort the collective bargain- 
ing procedure, rather than place it within 
an aura of good faith. 

One discussion of the subject ® took the 
position that the increasing number of in- 
formation requests was a reflection of ‘the 
worker’s desire to take an affirmative hand 
in the management of business. The article 
pointed out that the worker’s well-being is 
dependent upon the availability of jobs, so 
that the continuing success of the business 
was necessary to the continuing success of 
the individual. 


While the premise may be correct, the 
conclusion of the article that the door must 
be opened to any and all information re- 
quests does not necessarily follow. It is 
admitted that collective bargaining is neces- 
sary to the successful conduct ‘of the busi- 
ness, and the very fact that the success of 
the business is necessary to the individual’s 
well-being emphasizes that negotiations be- 
tween the parties should be harmonious and 
orderly, and not unnecessarily time consum- 
ing. Collective bargaining thrives best in a 
background of mutual respect, not in petty 
haggling. The ultimate goal is the arrival 
at a contract acceptable to both parties, and 
not a Board decision that certain informa- 
tion must pass across the table. The Board 
and the courts, then, must keep this ulti- 


mate goal in mind, and use sparingly the 
power to graft numerous and oppressive 
rules to the rather simple originai require- 
ment that the parties bargain in good faith. 
For the more that bargaining is regi- 
mented, and compliance with particular 
small rules becomes all-important, the quicker 
true collective bargaining is strangled and 
administrative procedure takes its place. 

With the total problem in mind, it is 
easy to see why standards and rules so far 
laid down are peculiarly limited to the facts 
of a particular case. While the McLean, 
Truitt and Whitin cases have taken the biggest 
steps so far toward erecting guideposts for 
future negotiations, many questions remain 
insufficiently answered and litigation in this 
area will certainly not cease. Cases will still 
need to be decided on the peculiar circum- 
stances surrounding the acts and omissions 
of the parties, and legislation cannot be ex- 
pected to solve the problem. 


In the words of Chairman Farmer: “It 
is axiomatic that you can legislate against 
sin but you cannot make it unpopular. It 
is likewise true that Congress in all its 
wisdom cannot legislate good labor-man- 
agement relations. Even the best of laws 
cannot make saints out of sinners or trans- 
form stubborn, selfish, mean people into 
men of good will. You would do well, 
therefore, net to put your faith in legisla- 
tion.” The Board would do well to remind 
itself that this statement will apply equally 
to Board- and court-made regulation. 


[The End] 





The longer lives given to Americans 
by medical science in recent years have 
raised some thorny questions about what 
to do with workers over 40. One facet 
of the problem not yet thoroughiy ex- 
plored involves the fact that the ladies 
seldom reach age 40 any more. A per- 
sonnel man who asks lady job applicants 
their ages and dares to question the answers 
he gets may be fairly said to be a fellow 
who does not understand the difference 
between courage and foolhardiness. 


Consider the following instance: The 
CIO Transport Workers Union repre- 
sents, among others, hostesses on air- 
lines. In recent negotiations one airline 


asked for a contract provision requiring 
discharge of the pretty misses when they 





DANGER, LADIES WORKING 


reached 32 years of age. There were, 
needless to say, repercussions stopping 
just short of gore. The union news- 
paper, TWU Express, summed up part 
of the reaction by suggesting that the 
airline officials “ought to check with their 
own wives before deciding that 32-year- 
old women are too unattractive to work 
as stewardesses,” and added: 

“Of course, they might also check the 
ages of such glamorous actresses as 
Greta Garbo (50), Marlene Dietrich (51), 
Hedy Lamarr (40) [and a score 
of the most beautiful women in the 
world, all well over 32].” 

Labor contract negotiation may yet 
turn out to be an extremely hazardous 
occupation. 











* ‘Must Management Inform Labor?’’ 2 
Labor Law Journal 204 (March, 1951). 
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This paper was presented to 
the Institute on Management, 
Savings Bank Association of 
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HE PURPOSE of this article is to 

discuss some problems which may face 
the savings bank industry in the State of 
New York in the near future. A _ state- 
ment in the New York Times on June 13, 
1955, by the president of the AFL Office 
Employees International Union (OEIU), 
presents a good starting point. That gentle- 
man urged all affiliates of the American 
Federation of Labor and the Congress of 
Industrial Organizations to keep their 
billions of dollars of pension and welfare 
funds out of banks or insurance companies 
whose office staffs are not organized; he 
also referred to working conditions in many 
large financial institutions as “so sub- 
standard that these offices are nothing more 
than air-conditioned sweatshops.” 

It is a fact that only a handful of small 
financial institutions, most of them with 
direct union ties, have white-collar staffs 
which are organized and that none of the 
major banks or insurance companies has 
a union contract covering office workers. 
As pension and welfare reserves now total 
more than $20 billion, and the treasuries of 
American unions themselves aggregate 
nearly an additional billion dollars, this ap- 
peal for a financial boycott would seem to 
present a somewhat sober problem for the 
banking industry. 

We might go on by pointing out that 
eight out of every ten industrial workers in 
major cities in the United States are covered 
by a union contract, while only one out of 
every six office workers in major cities is 
covered by a union contract. Two thirds 
of the contracts covering the office workers 
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were with unions that also represented 
plant workers in the same establishment. 


The plea for union organization among 
other white-collar workers uttered by the 
president of the OEIU has received con- 
siderable vocal support. Walter Reuther, 
president of the United Automobile Work- 
ers and of the CIO, recently revealed that 
one of the first objectives of the combined 
AFL and CIO after their merger in Decem- 
ber would be a mass organization drive to 
unionize the millions of unorganized white- 
collar office people in the United States. 
He is quoted as saying that “we will give of 
our strength and energy and resources to 
bring the benefits and the strength of trade 
unionism to these unorganized workers.” 
George Meany, president of the AFL and 
destined to become the president of the 
merged labor organization, has recently 
said that it was his “hope and conviction” 
that the merged AFL and CIO would be 
able to concentrate its full energy on or- 
ganizing within the jurisdiction of the 
OEIU. Finally, Peter J. McGavin, assist- 
ant organizing director of the AFL, has 
said that the federation planned to start 
a large-scale recruiting drive among white- 
collar workers in August, 1955, even before 
the merger becomes effective. 

An additional factor arises from an eval- 
uation of a prediction by Adolph A. Berle, 
chairman of the board of the Twentieth 
Century Fund, on the occasion of his resig- 
nation as chairman of the Liberty Party of 
the State of New York. He then stressed 
that Twentieth Century Fund preliminary 
studies which are now under way indicate 
that in 20 years labor and pension funds 
“will own 35 per cent of all big business” 
in the United States. Thirty-five per cent 
is normally working control. He defined 
“big business” as the 600 corporations 
which own 65 per cent of American in- 
dustry, excluding banks and finance com- 
panies. 
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In this connection, it is worth noting that 
the New York State Department of In- 
surance recently reported that every fourth 
person in New York State has a stake in 
the sound operation of the 500 welfare 
funds which now exist in this jurisdiction, 
and that almost $3 billion of assets are now 
involved—three times more than four ‘years 
ago. 


It is in this context and against this 
background that the subject under discus- 
sion takes on meaning and motivation. 


Federal and State Labor Policy 


At this juncture, it will be worth while 
to determine the impact of state labor 
policy as embodied in the law which my 
agency, the New York State Labor Rela- 
tions Board (NYSLRB), administers. That 
policy, as stated in the preamble to the New 
York State Labor Relations Act, is direct 
and simple. It calls for the encouragement and 
the establishment of the principles and 
practices of free collective bargaining. 


Prior to the enactment of the New York 
State and National Labor Relations Acts, 
the right of employees to associate and 
bargain collectively was recognized at com- 
mon law. That right, however, was neither 
protected nor enforced. As a result, for 
many years we had a series of grave in- 
dustrial disturbances to achieve recognition 
of a labor organization as the representative 
of the employees, or to protest discrimina- 
tion against employees engaged in union 
activity. The New York State Labor Rela- 
tions Act was enacted to substitute the 
ballot box and the conference table for 
the strike and the lockout. The act became 
law in 1937 and has remained substantially 
unamended. It guarantees the rights of 
employees to form, join or assist labor 


organizations of their own choosing and to 
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bargain collectively. It prohibits interfer- 
ence by employers with those rights, and it 
imposes upon the employer the duty to 
bargain in good faith with a majority repre- 
sentative in an appropriate unit. To deter- 
mine the majority representative, the act 
provides for state-conducted elections to deter- 
mine the collective bargaining representative. 


Some people assume that the labor re- 
lations acts, either state or federal, dictate 
the relationships or the nature of the col- 
lective bargaining contract between man- 
agement and labor. That is hardly correct. 
On the contrary, the basic tenet of both 
state and national labor policy is the com- 
pelling of negotiation in good faith, rather 
than blind agreement. The requirement of 
good-faith bargaining is based on the premise 
that good-faith negotiation will actually lead 
to that agreement which the labor relations 
acts themselves do not compel. The core 
of governmental labor -policy, both state 
and national, is the furtherance of the prin- 
ciples and practices of free collective 
bargaining. 


Free collective bargaining is more than 
the mere negotiation of collective agree- 
ments. That is, of course, the ultimate goal 
of both the state and national acts; for 
only by collective agreement, jointly entered 
into by free labor and free management, 
can we achieve stability in labor relations 
and the execution of labor contracts to 
determine wages, hours and working con- 
ditions for stated periods of time. The 
concept of freedom, however, has a wider 
range, encompassing within its scope all 
the aspects of the employer-union-employee 
relationship. It requires an attitude of 
mind and approach wholly different from 
anything experienced prior to the impact of 
collective bargaining. 


In terms of a concrete example, an em- 
ployer does not fulfill all his obligations by 
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recognizing and negotiating in good faith 
with the union after it has achieved major- 
ity status. It is equally his obligation to 
respect the rights of unions and employees 
at the organizational stage before majority 
status is achieved. An employer in our 
nation, whether covered by the state or 
national labor relations acts, is also under 
a duty at the outset not to interfere with 
the rights of his employees in the exercise 
of free choice to decide for themselves 
whether or not they want to join a union. 
An employer at the outset is also under the 
duty not to throw the weight of his 
economic strength against the union which 
may be trying to organize his employees or 
in favor of one of several unions which may 
be so engaged. 


Experience has demonstrated that it is at 
the beginning stage in the development of 
collective bargaining that friction and strife 
most often occur. We have seen too many 
cases involving unfair labor practices which 
are born of stubbornness, ineptness, lack of 
understanding and complete ignorance of 
human relations or labor relations practice 
or law. 


In industries which have had no previous 
experience in dealing with labor organiza- 
tions, it is often the fact that the reaction 
to the advent of organizational activity ap- 
proaches complete resentment and deep 
shock. The interest which employees, 
hitherto unorganized, may show in a labor 
organization ordinarily surprises and, in- 
deed, deeply hurts some employers. Many 
employers who are sure that they have 
done a good job in employee relations feel 
that employee interest in a union indicates 
that the employer has in some way fallen 
down on his job. This all-too-human re- 
action may lead him or his supervisory 
staff to ask questions, to make statements 
and to engage in other conduct impinging 
upon his employee’s freedom of choice in 
violation of state and national policy. In 
these circumstances, an employer may find 
himself, quite unwittingly, afoul of the law, 
even though he undoubtedly possesses free- 
dom of speech in these matters provided he 
does not in statutory terms “intimidate, 
coerce or restrain” employees. This means, 
in general terms, that promises of benefits 
or threats of reprisal are outlawed. His 
attitude and conduct, born of misunder- 
standing and not of malice, may produce 
bitterness and counteraction in the form of 
a strike or other economic pressure. Diffi- 
culties of this kind at the outset of union 
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organization can be minimized if an em- 
ployer learns to think before he acts and 
to reflect before he speaks, and if he will 
sit down and engage in some sober, search- 
ing and critical reflection, preferably with 
able labor relations counsel, as to his em- 
ployees’ and his own rights and obligations 
under applicable law. 


When faced with a claim for representa- 
tion rights, the employer is entitled to be 
satisfied that a specific labor organization 
actually does represent his employees. If 
he has a bona-fide doubt, he has the right 
to petition either the New York board or 
the NLRB, as the case may be, for an 
election to resolve the issue as to whether 
his employees really wish to be represented 
by a labor organization. If an employer 
does this and maintains clean hands, he will 
be sure that a free democratic secret ballot, 
under the auspices of the appropriate gov- 
ernment agency, will provide a_ clear 
answer to the question. Employers who 
act hastily and unthinkingly many times 
find that they have deprived themselves of 
the right to an election by engaging in 
conduct which makes a free election im- 
possibie. This forces resort to other means 
of determining majority status and denies 
both to the employer and his employees the 
privilege of having representation disputes 
submitted to a conclusive test at the polls. 


In its final stage, the sharpest test of 
good faith in collective bargaining is made 
at the bargaining table. This does not 
imply that an employer need blindly accept 
or yield to all union demands. Full bona- 
fide acceptance of our statutory labor policy 
requires both parties to approach the nego- 
tiations with the willingness and desire to 
come to terms and embody them in a 
written agreement, This means much more 
than simply going through the motions of 
meeting and discussing—even at great 
length or in many conferences—contract 
proposals. The statutes require that the 
parties manifest good faith, and both the 
state and national acts certainly contem- 
plate an attitude of give and take. Over 
and above the statutory labor-management 
policy, it is clear that if democracy is: to 
survive, rigidity of thinking and of action 
has no place in the collective bargaining 
process. 


In New York State, the outstanding 
record of industrial peace is a tribute to 
the understanding and maturity of both 
industry and labor. I am convinced that 
stable labor-management relations under 
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collective bargaining in New York are 
based upon unreserved management accept- 
ance of the fact that labor organizations 
are here to stay and must be dealt with and, 
on the other hand, upon organized labor’s 
unreserved acceptance of the importance of 
earning a profit, and recognition of manage- 
ment prerogatives including the right of an 
employer to run his business. The great 
record of industrial peace in New York has 
been the result of a deliberate government 
policy calculated to put a premium on 
voluntary procedures designed to achieve 
agreement between labor and management 
and to place a penalty upon those unfair 
practices which make for strife and unrest. 
The aid of mediation and recourse to volun- 
tary arbitration offered by the New York 
State Board of Mediation, and the right to 
obtain a contract by collective bargaining 
have worked well in the state. 


I would like to provide a chart marking 
clearly all the boulders, shoals, rapids and 
sand bars, to the end that you do not run 
afoul, deliberately or mistakenly, of the law 
of the state and of the nation. No one can 
do that. I will, however, explain some of 
the important problem points and suggest 
for your consideration that basic to trouble- 
free management in this area is a good-faith, 
intelligent and understanding approach to 
the problems of collective bargaining. This 
is the bedrock and the touchstone. The 
price of freedom is wisdom and the con- 
scious acceptance of responsibility. Bankers 
especially have an obligation to their em- 
ployees, their stockholders, their commu- 
nities and their state. Both employers and 
unions have obligations to the public at 
large and, indeed, to one another. Labor 
disputes of whatever nature are to be 
avoided, because our national strength and 
the fabric of our national order requires 
that we do all we can to avoid disruption 
of our economic strength. 


Unit Problems in Banking 


The next part of this discussion deals 
with some of the legal problems in the 
- banking field in connection with labor rela- 
tions law. 


In 1947 there was a flurry of organiza- 
tional activity in the banking industry. In 
that year the NYSLRB was called upon to 
decide an unusual number of cases involv- 
ing banking employees. The problems that 
were brought to us mainly concerned the 
unit appropriate for the purposes of collec- 
tive bargaining. You will recall that the 











statutory obligation is to bargain collectively 
with the majority representative of em- 
ployees in an appropriate unit. An appro- 
priate unit is a term of art. 


The present membership of the NYSLRB 
has had no opportunity to decide any bank- 
ing industry cases. This should be borne 
in mind in connection with the cases I will 
now discuss. 


In Bank of Manhattan Company, the em- 
ployer, a commercial bank, operated 52 
branches divided into four divisions in the 
metropolitan area, It employed 2,129 non- 
supervisory employees. The labor organi- 
zation involved asked for a unit of the 
employees in the uptown division, consisting 
of seven branches, in which there were 116 
nonsupervisory employees. The bank ob- 
jected to any unit which did not include 
all of the nonsupervisory employees at all 
of its branches. The state board split two 
to one. The majority discussed the organi- 
zation of the employer (which they found 
highly centralized), the branches’ opera- 
tions, accounting controls, personnel policies, 
the significance of the geographical scope 
of the unit (distinguishing department store 
cases and those involving enterprises with 
a considerable number of branches over 
substantially the entire metropolitan area), 
and the complications that might follow if 
the small unit were found appropriate. It 
weighed all of these against the desires of 
the employees and the extent of self- 
organization. The problem was primarily 
one of balancing the bank’s administrative 
organization against the extent of self- 
organization among employees, in an at- 
tempt to determine the geographical scope 
of an appropriate unit. The board majority 
concluded that “each branch of this banking 
concern is a link in a solid chain . . . . In 
such cases involving highly centralized en- 
terprises with branches not extending beyond 
the New York Metropolitan area, when the 
employees in a comparatively small seg- 
ment seek certification, it is not unfair to 
compel them to wait until there is a deep 
similar interest manifested by the various 
employees in the organization as a whole. 
We are of the belief that the creation of 
the unit sought would be an opening wedge 
for other similar cases, with the effect of 
causing not the peace and harmony con- 
templated by the Act, but general chaos 
and confusion in the banking industry as 
a whole.” 


The board then found that a unit con- 
sisting of employees in the uptown division 


November, 1955 @ Labor Law Journal 


























would not be appropriate. The chairman, 
in his dissenting opinion, declared that 
“employers are, of course, expected to be 
ready to adapt their personnel practices to 
the practice and procedure of collective 
bargaining.” He predicted that “the effect 
of the finding that the divisional unit of 
employees is inappropriate, would be the 
indefinite postponement, if not effective 
denial, to these employees of their right 
... to collective bargaining.” 


That same year there were similar ma- 
jority and dissenting opinions in the Green 
Point Savings Bank case. There, as you 
know, the employer was not a commercial 
bank, but rather a mutual savings bank 
operating a principal office and two branch 
offices in Brooklyn. The union sought a 
unit of the employees in one of the branches 
—the Flatbush office. The bank contended 
that a system-wide unit comprising all 
employees in the main office of both 
branches was the only appropriate unit. A 
majority of the board rejected the unions 
request for a one-branch unit, finding that 
the highly centralized organization, the em- 
ployer’s administrative organization, its uni- 
fied character generally, the uniformity of 
its personnel practices and the limited au- 
thority of the branch manager made a unit 
confined to one branch inappropriate. The 
dissenting opinion would have found a unit 
of one branch appropriate, pointing out that 
the union had failed to organize the other 
two branches, and concluded that under 
such circumstances “to find the branch unit 
inappropriate is tantamount to a direct 
denial to the Flatbush branch employees 
of their rights to self-organization and to 
collective bargaining.” 


The National City Bank case, decided the 
same year, involved a bank engaged in the 
general commercial banking business with a 
head office and 67 branches. The union 
tried to have the board find a bargaining 
unit of maintenance employees employed by 
the bank at one building. The majority, 
with the chairman again dissenting, found 
the unit inappropriate and dismissed the 
union’s petition. 

In Manufacturers’ Trust Company, also a 
1947 case, the bank operated a main office 
and 73 branches. The union wanted a unit 
of employees in the central clearance de- 
partment. The bank urged that the appro- 
priate unit should include all nonsupervisory 
employees in all of the branches. The 
majority rejected the small unit and dis- 
missed the petition. It stressed the fact 
that “all of the central clearance employees 
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Cy La Tour & Son 


The poultry industry first began to 
flourish in the Midwest where grain 
was plentiful and production costs 
low. To keep profits up in these days 
of high costs, research laboratories 
are busy developing meatier birds 
and developing techniques to protect 
the health of the chickens and other 
fowl raised in the United States. 





are hired in the same manner as are all 
other employees. In addition, the record 
shows that transfers to and from the de- 
partments are constantly taking place. 
Moreover, additional help is always brought 
in from the branches as the need arises.” 


The majority noted the union’s character- 
ization of the clearance department as the 
“heart of the bank,” but held that any 
restriction proposed must be drawn in the 
light of the unified character of the union’s 
organization and the method by which the 
employer operated and controlled it. The 
dissent declared that the employees in the 
central clearance department were separately 
grouped in a department set up by the em- 
ployer, that they worked under the same 
roof, that they had a common bond because 
of the performance of a unique and vital 
function not duplicated elsewhere in the 
entire bank system, that they had common 
supervision and common working condi- 
tions, that transfers in and out of that 
department were few and that only these 
employees had sought self-organization and 
collective bargaining. 


In the Bank of Manhattan Company case, 
discussed above, the bank sought to dismiss 
the union’s petition on the ground that it 
operated under supervision of the state 
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banking department, that it was an agency 
of the state, that it was against public 
policy for financial institutions to be sub- 
ject to the act, and that to apply the act 
would impair contract obligations contrary 
to the federal and state constitutions. The 
board found these arguments without merit 
and cited the New York Court of Appeals 
decision in the Bank of Yorktown case,’ in 
which application of the New York State 
Labor Relations Act to bank employees 
was upheld. 

In the National City Bank case mentioned 
above, the bank objected to the board’s 
jurisdiction on the ground that it was a 
national bank subject to direct jurisdiction 
and control of Congress, and that it was an 
agency and instrumentality of the federal 
government. The board noted that the 
bank’s stock was privately owned, that 
apart from federal regulations, it was re- 
sponsible only to its stockholders and that 
it managed its own affairs. The board 
sustained its own jurisdiction. 

The board decided two other bank cases 
in 1947. In the First Trust Company of 
Albany case, the bank engaged in the gen- 
eral banking and safe deposit business at a 
main office and two branches. There, Local 
58 of the OEIU sought jurisdiction over 
employees at all the branches and the main 
office. The board found that all tellers, 
clerical employees, stockroom clerks, night 
watchmen, floormen, messengers and ele- 
vator operators constituted an appropriate 
unit. The union failed to receive a majority 
of the votes cast in an election. Petition 
was dismissed. 

The other case involved the Public Na- 
tional Bank and Trust Company and Local 
153 of the OEIU. The bank was engaged 
in the general banking business, maintain- 
ing various branches in Manhattan, the 
Bronx and Brooklyn. The unit found -to 
be appropriate consisted of all employees 
of its various branches and its main office, 
excluding the officers. An election was 
held, and the result was 859 against and 
278 for the union. 

This brief discussion indicates the com- 
plexity of the problems involved in deter- 
mining the appropriate unit. 


Jurisdictional Problems 


The most complex of all labor relations 
questions, that of jurisdiction, has provided 
a source of puzzlement to all labor relations 


experts since the enactment of the Taft- 
Hartley Act in 1947. The problem as it 
relates to banks, and especially savings 
banks, is one to which no clear answer is 
provided by the reported cases. We do 
know that the courts, both federal and 
state, have upheld the application of the 
state and federal labor relations act to bank 
employees. Whether a specific bank would 
be within the jurisdiction of the state board 
or the NLRB depends primarily upon the 
jurisdictional standards which the NLRB 
may decide to apply for the assertion of 
jurisdiction over banks. 

From 1937 to 1947, the NLRB and the 
NYSLRB cooperated harmoniously under 
an agreement whereby borderline and pre- 
dominantly local matters were handled by 
the state board. Similar arrangements 
were in effect between the NLRB and other 
state boards. Following the Bethlehem 
Steel case* and the enactment of the Taft- 
Hartley Act, particularly its Section 10(a), 
the possibility of continuing pre-existing 
cooperation was substantially eliminated. 

In 1947, just prior to the enactment of 
Taft-Hartley, the NLRB, because of ad- 
ministrative and budgetary considerations, 
announced that it would not assert jurisdic- 
tion over certain enterprises, including 
banks and brokerage houses, and expressed 
the opinion that cases of that character in 
New York State would more appropriately 
be handled by the state board. 

Thereafter, as the NLRB moved into the 
assertion of jurisdiction over the banking 
industry, it became unclear, and it still is 
unclear, whether jurisdiction would be as- 
serted over a specific bank. The answer 
to this problem is still awaited, but some 
benchmarks along the way are apparent. 

In 1948, the NYSLRB was asked to 
certify as bargaining representative of the 
service and maintenance employees of the 
Buffalo Industrial Bank, a local of the AFL 
Building Service Employees International 
Union. On the basis of the dollar volume of 
the transfer of funds out of and into New 
York, the dollar volume of consumer credit 
financing with customers outside the state, 
the volume of deposits received from cus- 
tomers residing outside the state and a 
substantial amount of credit information 
inquiries from correspondent banks, indi- 
viduals and firms located outside of New 
York, the state board concluded that that 
bank’s operations substantially affected 
interstate commerce. It dismissed the 





1 Bank of Yorktown v. Boland, 3 LABOR CASES 
60,234, 284 N. Y. 749, 31 N. E. (2d) 510 (1940). 
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2 NYSLRB v. Bethlehem Steel Company, 12 
LABOR CASES { 51,245, 330 U. S. 767 (1947). 
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union’s petition, without prejudice to re- 
filing in the event that the national Board 
did not assert jurisdiction. 

These facts were considered significant 
by the state board: The transfer of money 
out of and into New York constituted about 
12 per cent of the employer’s total transfer 
of funds. Thirty per cent of the employer’s 
consumer credit financing was done with 
out-of-state customers. Ten per cent of 
the money deposited with the employer was 
received from people outside the state. 
Fifty per cent of the total of credit informa- 
tion inquiries were received from outside 
the state. 

In 1950, the NLRB announced dollar- 
volume standards to govern its assertion 
of jurisdiction. In cases where those stand- 
ards were not met, the NLRB declined 
jurisdiction as a matter of discretion. In 
accordance with these standards, jurisdic- 
tion was asserted in several bank cases. 
One of these was the Amalgamated Bank of 
New York case.’ The petitioner was the 
CIO Financial Employees’ Guild, Local 96. 
The NLRB took jurisdiction after finding 
that loans to borrowers outside New York 
were in excess of $750,000, while deposits 
from outside the state were in excess of 
$550,000. The bank was held to be engaged 
in commerce. The parties had agreed on 
the appropriate collective bargaining unit, 
and.an election was directed. 

In 1954, the NLRB announced the estab- 
lishment of new standards further limiting 
the areas in which it will and will not 
exercise jurisdiction. Neither the new 
standards nor any decisions based on them 
define or clarify the yardsticks which would 
be applied for assertion of jurisdiction over 
banks. There is no known bank case 
pending before the NLRB, and the question 





is open as to what standards of dollar 
volume or other criteria will be applied. 
Presumably, when the question is presented 
in a specific case, the determination will be 
based upon the nature of the activities and 
the extent to which the service involved 
affects interstate commerce. Among the 
factors to be considered would, presumably, 
be those mentioned by the NYSLRB in the 
1948 Buffalo Industrial Bank decision, men- 
tioned above. 

The NLRB has discretionary power to 
decline jurisdiction, a power which it has 
frequently exercised. For example, it re- 
cently reaffirmed its decision declining 
jurisdiction over the entire hotel industry. 
Labor disputes involved in cases where the 
NLRB will not act will be wholly un- 
regulated unless a state board moves into 
the situation. The position of the New 
York board has been, and still is, that it 
will act in the area where the NLRB de- 
clines to assert jurisdiction. In a recent 
state board case, Raisch Motors, it was stated 
that “we do not believe that Congress, which 
granted the National Board discretionary 
power to decline jurisdiction, ever intended 
to prevent the states, when that occurs, 
from taking necessary steps to protect their 
own safety, health and welfare.” 

When and if problems of labor relations 
again come to New York banks, a govern- 
ment agency is equipped and ready to 
handle them. If the NLRB declines to act, 
the NYSLRB certainly will. Only in this 
way can we achieve universal coverage of 
labor disputes in the state, and only in this 
way can we provide a forum where these 
disputes can be regulated in a peaceful way 
by the substitution of the ballot box and 
the conference table for the strike and 


lockout. [The End] 





MONEY CUSHION 


“Employment security is a growing dy- 
namic program. Its activities and opera- 
tions are nationwide in character. In one 
way or another this program affects almost 
all of our citizens. It provides unemploy- 
ment insurance protection to close to 
40,000,000 wage earners, and by next 
January the number of workers covered 
by the program will exceed 41,000,000 
as coverage is extended to smaller firms 
in many States. It provides, also, a job 
counseling and placement service open 
to all job seekers. 





FOR THE JOBLESS 


“The 1954 activities highlight the magni- 
tude of our operations. The 1700 local 
public employment offices placed more 
than 14,000,000 workers in jobs. A total 
of $2,030,000,000 was paid in unem- 
ployment insurance benefits to 6,000,000 
workers. Our employment service and 
unemployment insurance operations not 
only cushioned last year’s unemployment 
but contributed importantly to the eco- 
nomic recovery which today finds the 
Nation more prosperous than ever before 
in its history.”"—James P. Mitchell. 








’ Amalgamated Bank of New York, 92 NILRB 
545 (1950). 
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Tax Argument Fails 
in FLSA Overtime Case 


A Chicago automobile rental company 
failed in an attempt to avoid payment of 
overtime under the Fair Labor Standards 
Act in Mitchell v. Pascal System, Inc., 28 
Lapor Cases { 69,484 (CA-7, 1955). An in- 
teresting point in the case involved the 
employer’s unsuccessful contention that he 
was exempt from the FLSA as a retail es- 
tablishment because of the way his business 
was treated for tax purposes by the Internal 
Revenue Service. 


The FLSA requires payment of time and 
one half for hours worked in excess of 40 
a week by employees engaged in interstate 
commerce or the production of goods for 
commerce. It contains an exemption for 
workers in a “retail or service establish- 
ment,” if more than half of its total sales 
are made within the state in which it is 
located. A “retail or service establishment” 
is defined as one which makes at least 75 
per cent of its sales to consumers and “not 
for resale.” Under this rule, a worker in a 
“bona fide local retailing capacity” is exempt. 
To fit this category, an employee must per- 
form only duties which are unrelated to his 
company’s interstate business. Another way 
in which a company gets blanket exemption 
is to meet the 75 per cent requirement 


In the car rental agency case, the com- 
pany bought new cars in fleet lots to get a 
quantity discount. It thus acquired more 
cars than it needed. The superfluous ones 
were sold to car rental companies in other 
states. This interstate aspect of the business 
prevented any of the workers from meeting 
the “bona fide local retailing capacity” ex- 
emption. 


Another practice of the company furnished 
the turning point of the case. After use for 
a time as rental cars, the automobiles were 
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sold to used-car dealers. Revenue from these 
sales constituted more than 50 per cent of 
the company’s business. 


Did these sales remove the company from 
the FLSA’s “75 per cent” exemption? The 
company contended that they were not 
“sales” within the meaning of the act, be- 
cause the concern was not in the business 
of selling cars, but that they were merely 
sales of capital assets necessitated by the 
nature of the car rental business. 


The company also pointed out that it had 
filed federal income tax returns on the basis 
that its earnings from such sales were derived 
from liquidation of capital assets. 

If the contention stood up, the parties 
agreed, the company would meet the re- 
quirements of the FLSA exemption. If not, 
it had violated the act’s overtime-pay pro- 
visions. 


The trial court decided in favor of the 
company (26 Lagpor Cases { 68,568). The 
United States Court of Appeals for the 
Seventh Circuit in Chicago reversed, reject- 
ing the capital-gains argument that the fed- 
eral district court had accepted. The court 
said: 

“Although the defendant [company] tries 
to use the Internal Revenue Bureau’s treat- 
ment of its business as an argument in its 
favor, we find the Bureau’s published opin- 
ion on defendant’s general type of business 
interesting. In the Internal Revenue Bul- 
letin No. 13, published June 22, 1953, Reve- 
nue Rule 108 has this to say. .. . 


“Tt is the opinion of this Bureau that the 
custom of buying cars at wholesale prices, 
or at fleet discounts, and leasing them for 
substantially less than their normal useful 
life and selling them on the wholesale or 
retail market, constitutes dealing in auto- 
mobiles. A taxpayer who customarily en- 
gages in such operations is in the business 
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of dealing in automobiles as well as in the 
business of leasing them. Under such cir- 
cumstances, the automobiles constitute “prop- 
erty held by the taxpayer primarily for sale 
to customers in the ordinary course of his 
trade or business” within the meaning of 
section 117(j) of the Code, and any gain 
from the sale of such automobiles may not 
be treated as a capital gain under section 
117(j) of the Code.’” 


The court concluded that as a matter of 
law the trial court should have considered 
the amount received from the sale of used 
cars part of the dollar value of his sales. 
The case was remanded to the trial court. 


Ford Grants Separation Pay 
to White-Collar Force 


Salaried workers at the Ford Motor Com- 
pany with at least one year of service will 
get separation pay if laid off because of a 
reduction in force or inability to perform 
duties assigned to them under a recently 
adopted plan. One month’s salary will be 
paid for one year’s service with a top of 
three months’ salary for five or more years. 
Payments are to be made at the rate of half 
a month’s salary a month. The full text of 
the plan appears at 5 CCH Lazor Law Re- 
ports (4th Ed.) § 50,079. 


Coffee-Break and Lunch Pay 
Denied in FLSA Cases 


In two new FLSA cases, employees were 
denied pay for time not worked. 


A Denver tie manufacturer was not re- 
quired by the act to pay his employees for 
two 15-minute coffee breaks each day, a 
federal district court in Colorado ruled in 
Mitchell v. Grienetz, 28 Lasor Cases { 69,500. 
The court emphasized that the ruling was 
confined to the facts of the particular case. 
The opinion was prefaced: 


“The case presents great difficulty to me. 
The matters have been ably and _ fairly 
presented here and, very frankly, I feel in 
my own mind that I could present rational 
and logical reasons for deciding the case 
either way.” 


The employees involved in the case were 
marginal workers—middle aged or elderly 
women who might not have been able to 
continue at their jobs without the rest pe- 
riods. The twice-a-day coffee breaks were 
initiated at the suggestion of the workers 
themselves, and they benefited both the 
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workers and the employer. During the 
breaks, the workers were required to leave 
their work places; and thus they were not 
under the employer’s direction. Coffee was 
provided by the company free of charge, 
and new employees were told that they 
would not be paid for the rest periods. 


In such circumstances, the court held, 
failure to pay for the time involved did not 
violate the act. The court concluded: 


“In one way I have reached this conclu- 
sion quite reluctantly because I think many 
times a coffee break or rest period should be 
paid for and I hope that sooner or later we 
have some authoritative determination of 
this matter by statute, court decision or 
something of that nature.” 


Lunch period.—In the other case the Lou- 
isiana Court of Appeals ruled that produc- 
tion workers were not entitled to overtime 
pay under the FLSA for time spent away 
from their jobs to eat lunch, in Hernandez 
v. Ethyl Corporation, 28 Lapor Cases { 69,486. 


The employees involved worked eight 
hours a day five days a week, with a 30- 
minute lunch period each day. They were 
paid for 40 hours a week. The size of the 
plant made it impractical for them to leave 
the premises to eat lunch. They were re- 
quired to eat in a plant cafeteria or to bring 
their own lunch. Further, because of the 
potentially dangerous nature of certain chemi- 
cal processes at the plant, they were for- 
bidden to leave the premises without a pass. 
In these circumstances, the workers de- 
manded pay for the lunch periods. If the 
claim were allowed, the pay for the lunch 
periods would have been at the rate of time 
and one half, since it would have been in 
excess of the 40-hours straight-time maxi- 
mum permitted by the FLSA. 


Were the workers entitled to pay for the 
lunch periods in those circumstances? No, 
said the reviewing court, upholding the re- 
sult reached at an earlier trial. Workers 
required to remain in a “stand by” or “on 
call” status for the benefit of the employer 
during meal periods are entitled to be paid, 
the court said. Such workers as plant guards 
and firemen, it was pointed out, may be in 
such status even though away from their 
posts at mealtimes. In the case of produc- 
tion workers such as those involved in the 
dispute, however, it was impossible for 
them to do their jobs while at lunch, since 
they left their work places to eat. If they 
had been required to eat.at their work places, 
the opinion inferred, they would have been 
entitled to the pay sought. 
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UBLIC INTEREST in union security 

reached an all-time peak in 1955, largely 
because of the emotion-charged action in 
many state legislatures on the subject of 
right-to-work laws. The picture of union 
security throughout the nation has become 
a patchwork of conflicting, overlapping and 
hard-to-reconcile laws and rules. 


Union security is achieved by labor con- 
tracts in which employers agree to give 
varying degrees of preference to union 
members in hiring and maintaining a work 
force. 


At the federal level, two principal statutes 
govern the situation. The Railway Labor 
Act applies to employees of interstate rail 
and air carriers. The Taft-Hartley Act 
covers workers of all other enterprises 
which “affect commerce.” The two laws 
are mutually exclusive. 


Taft-Hartley forbids the closed shop 
(only union members can be hired), but 
permits the union shop (all employees must 
join the union after 30 days on the job). 
It specifically empowers states to adopt 
more stringent union security restrictions if 
they wish to do so. 


The Railway Labor Act’s treatment of 
the union security issue has an interesting 
history. The law, as originally passed in 
1926, contained no reference as to subject. 
In 1934, Congress engrafted onto the law 
a provision that no carrier should require 
any employee to join or not to join any 
labor organization as a condition of em- 
ployment. (The union-dues checkoff, an- 
other form of union security, was specifically 
forbidden by the same amendment.) This 
provision was substantially the same as 
modern state right-to-work laws. Curiously, 
the amendment was supported by labor 
unions at the time, probably because of 
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their fear of the so-called “company domi- 
nated” unions which existed at the time. 
All union shop agreements in effect at the 
time the amendment was passed were 
invalidated by it. 

The Railway Labor Act still contains the 
right-to-work amendment (Section 2, Fourth 
and Fifth), but its effect was nullified in 
1951 by another amendment (Section 2, 
Eleventh), which provides, in part: 


“Notwithstanding any other provisions of 
this Act, or of any other statute or law 
of the United States, or Territory thereof, 
or of any State, any carrier or carriers as 
defined in this Act and a labor organization 
or labor organizations duly designated and 
authorized to represent employees in ac- 
cordance with the requirements of this Act 
shall be permitted— 


“(a) to make agreements, requiring, as 
a condition of continued employment, that 
within sixty days following the beginning 
of such employment, or the -effective .date 
of such agreements, whichever is the later, 
all employees shall become members of the 
labor organization representing their craft 
or class.” (Subsection (b) permits the 
checkoff of union dues.) 


The form in which the 1951 amendments 
were included in the RLA is unusual in that, 
as mentioned, the 1934 right-to-work amend- 
ment remains intact in the law. One pos- 
sible advantage to this, depending upon the 
point of view of the observer, is that repeal 
of Section 2, Eleventh, furnishes a handy 
way to reimpose the union shop prohibition 
should Congress ever wish to do so. 


The opposite tack taken by Congress in 
the union shop provisions of RLA and Taft- 
Hartley is noteworthy. Taft-Hartley per- 
mits the union shop but empowers states 
to forbid it. The RLA permits it “notwith- 
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standing . . . any other statute or law... 
of any State.” ° 


Eighteen states have taken advantage of 
the Taft-Hartley opening to enact right-to- 
work laws. The principal effect of these 
laws is to outlaw the closed shop and union 
shop. In states which do not have such 
laws, both the closed shop and union shop 
are legal for workers not engaged in activ- 
ities which: “affect commerce.” 


What is the situation in a right-to-work 
law state for workers subject to the RLA? 
The statute leaves no doubt that the legality 
of the union shop cannot be tested by state 
law. Will the right-to-work law states bow 
to this mandate? That question has been 
answered in part. Some states will, others 
will not. The final word will have to come 
from the United States Supreme Court, and 
the issue is presently before it in Hanson v. 
Union Pacific Railroad Company, 28 LAxBor 
CAsEs { 69,322, 160 Neb. 669, 71 N. W. (2d) 
526, a Nebraska Supreme Court decision. 
It appears on the Supreme Court docket 
at No. 451 as Railway Employees’ Depart- 
ment, AFL v. Hanson. 


The Nebraska court held that the RLA 
union shop authorization is repugnant to the 
United States Constitution, because it 
restricts freedom of association in vio- 
lation of the First Amendment and _ in- 
fringes upon the right to work in depriving 
nonunion workers of employment without 
due process of law in violation of the Fifth 
Amendment. 


Since the provision is unconstitutional, 
the court added, the state constitution and 
right-to-work law operated to permit a state 
court to lawfully enjoin carriers operating 
in the state from putting union shop agree- 
ments into effect. A lower court injunction 
was affirmed. 


The court commented on the purpose of 
the RLA union shop provision as follows: 
“It is apparent that the purpose of the 
amendment was to get rid of free-riders. A 
free-rider is an employee who receives all 
of the benefits of collective bargaining but 
in return does not bear any of the costs 
thereof because he does not belong to the 
union which negotiated and secured such 
benefits. Assuming it would be reasonable 
to require free-riders to pay their propor- 
tionate share of the cost of collective bar- 
gaining carried on in their behalf by labor 
organizations, we do not think the means 
selected has any real and substantial rela- 
tion to the object sought to be obtained. 
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First, and primarily, because an employee’s 
freedom of association, that is the right to 
join or not to join a union, has no relation- 
ship to the object sought, and second, be- 
cause by requiring him to pay initiation 
fees, dues, and assessments he is required 
to pay for many things besides the cost of 
collective bargaining.” 


A concurring opinion added: “Constitu- 
tional guarantees exist in fair weather and 
in foul. They may be asserted by the minor- 
ity against the majority, and by the indi- 
vidual even against the power of government. 
They may be asserted by an employee 
against his employer or a labor union, or 
both. An employee not only has a right 
to work, but he has the guaranteed right 
to have his earnings protected against con- 
fiscation against his will. Forcing an em- 
ployee to join a union and to compel him 
to financially support principles, projects, 
policies, or programs in which he does not 
believe and does not want, is clearly a taking 
of his property without due process.” 


Elsewhere, the basic opinion adds this 
statement: “We find no condition to have 
existed at the time the amendment was 
adopted to authorize any restriction of these 
rights [the right to work and other liber- 
ties]. Consequently we think Congress was 
without authority to impose upon employees 
of railroads in Nebraska, contrary to our 
Constitution and statutory provisions, the 
requirement that they must become mem- 
bers of a union representing their craft or 
class as a condition for their continued em- 
ployment. It improperly burdens their right 
to work and infringes upon their freedoms. 
This is particularly true as to the latter 
because it is apparent that some of these 
labor organizations advocate political ideas, 
support political candidates, and advance 
national economic concepts which may or 
may not be of an employee’s choice.” 


The way in which Congress authorized 
the RLA union shop—adding to the law 
rather than by repealing the union shop 
prohibition—did not help the union case, 


the court said. The union defendants con- 
tended that Section 2, Eleventh, merely 
repealed the 1934 union shop prohibition, 
and that it was private union shop agree- 
ments which injured the suing employees, 
not the RLA. The court rejected this idea 
and accepted the version of the suing work- 
ers that “Congress, by the amendment, did 
not merely repeal the restriction against 
union shops placed in the 1934 Act, and 
thus permit private.union shop agreements, 
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but, in order to make such union shop 
agreements effective in the 17 states that 
had restrictive laws against union shop 
agreements, which included Nebraska, struck 
down such laws; that, as a result thereof, 
every union shop contract entered into 
thereunder depends for its validity in these 
17 states upon the act of Congress; and 
that, because thereof, every such contract 
involves governmental action and therefore 
is subject to the due process clause of the 
Fifth Amendment... . . If Congress had 
merely repealed the restrictive provision of 
the 1934 Act then the labor organizations’ 
position would be correct. But to do so 
would have left 17 states with restrictive 
laws as to union shops. These laws Con- 
gress affirmatively sought to strike down. 
Such action on the part of Congress is a 
necessary part of every union shop contract 
entered into on the railroads as far as these 
17 states are. concerned for without it such 
contracts could not be enforced therein.” 


Different view.—The North Carolina Su- 
preme Court, on October 12, had a similar 
case before it and decided it oppositely. 
The case is Hudson v. Atlantic Coast Line 
Railroad Company, 28 LaxBor Cases { 69,496. 


The constitutional attack on the RLA 
union shop provision was more limited in 


Hudson than in Hanson. It was unsuccess- 
fully maintained that the statute unreasonably 
discriminates as between operating em- 
ployees and nonoperating employees in vio- 
lation of the Fifth Amendnient. The North 
Carolina court agreed with the Nebraska 
case to the extent that the classification of 
railroad employees into operating and non- 
operating groups was reasonable as a basis 
of classification for purposes of railroad 
legislation. 

The Constitution issues raised in Hanson 
did not come up for decision in Hudson. 
The North Carolina court did decide, how- 
ever, that the federal law superseded the 
state right-to-work law insofar as railroad 
union shop agreements were concerned. The 
state law remained valid, it added, and was 
enforceable in the areas where there was 
no conflict. 


A third approach.—Another tribunal, the 
Texas Supreme Court, found a way to 
postpone a decision on the problem, in 
Sandsberry v. International Association of 
Machinists, 28 Lasor Cases { 69,502, decided 
October 19, 1955. The court noted that the 
Harson case was on the United States Su- 
preme Court docket. Since the case before 
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it involved the same principal issue, the 
court held the decision in abeyance pending 
the decision of the Supreme Court. Mean- 
while, an injunction granted by a lower 
court forbidding the unions involved to 
make union shop agreements with the rail- 
road was maintained in force. 


In earlier stages of the Sandsberry case, 
the following developments occurred: A 
trial court held the RLA union shop provi- 
sion unconstitutional as violative of the 
First, Fifth, Ninth and Tenth Amendments 
(25 Lazor Cases {[ 68,128). An intermediate 
court reversed, and dissolved the injunction 
(27 Lapor Cases { 68,798). Apparently, the 
new Texas Supreme Court decision in the 
case insures the continuance of the injunc- 
tion until the United States Supreme Court 
acts in the Hanson case. 


(The article by Professor Benewitz be- 
ginning at page 741 discusses the Hanson 
case.) 


Miami Beach Hotel Picketing 
Stopped by Florida Court 


Efforts of the AFL Hotel Employees 
Union to organize a number of hotels in and 
near Miami Beach, Florida, hit another snag 
on October 19 when the Florida Supreme 
Court reinstated injunctions against picket- 
ing which had been vacated by lower courts. 
—Boca Raton Club, Inc. v. Hotel Employees 
Union, 28 Lapor Cases { 69,513. 


The court laid down the following rule 
for picketing in the state: “We hold herein 
that as prerequisites to lawful picketing the 
union must establish by some evidence of 
substantial character that at least some of 
the employees have chosen it as their rep- 
resentative and ‘afford to the employer a 
fair opportunity to engage in negotiations’ 
. . . . We might add that we deem it nec- 
essary in order to afford to the employer 
a fair opportunity to engage in negotiations 
that the labor organization inform the employer 
of the subjects intended for negotiation.” 


It also said that “it is not sufficient to 
establish, even in court, after picketing is a 
reality that the putative bargaining agent 
had in fact, prior to picketing, been so desig- 
nated by an insignificant number or, for that 
matter, a majority of the employer’s em- 
ployees.” 

The picketing in the case was for an un- 
lawful purpose because the union furnished 
the hotels no substantial evidence of au- 
thority to negotiate, the court concluded. 
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z* COMMON LAW, promises to arbi- 
trate were not specifically enforceable. 
There are still some jurisdictions in which 
this is true; others have shored up the 
arbitration process by statute. The differ- 
ence, it appears, according to recent cases, 
is vital. 

In Industrial Trades Union of America v. 
Dunn Worsted Mills, 28 Laspor Cases {[ 69,433 
(DC R. I.), a 10,000-member union sued an 
employer for breach of the labor contract. 
One member of the union, the suit charged, 
had been refused reinstatement to her job 
when she returned to work after an illness. 
The grievance procedure was resorted to 
without a settlement being reached. The 
union then invoked the arbitration clause 
in the contract. The employer was notified 
of the time and place of arbitration, but he 
refused to participate. The case proceeded 
without him to an award of damages and 
reinstatement. The employer refused to 
comply. 

The suit was brought under Section 301 
of the Taft-Hartley Act. The union asked 
for specific enforcement of the award. A 
case decided a few days earlier by the same 
judge (United States District Court for the 
District of Rhode Island) held that a federal 
district court had no jurisdiction to compel 
specific performance of executory promises 
to arbitrate disputes arising out of collective 
bargaining agreements. The case—News- 
paper Guild of Pawtucket v. Times Publishing 
Company, 28 Laxpor Cases {| 69,422—is dis- 
cussed at 6 Lasor Law JourNAL 660 (Sep- 
tember, 1955). 

The court distinguished the Dunn case 
in the following language: “Where, how- 
ever, a dispute is submitted to arbitration 
by parties pursuant to an arbitration agree- 
ment and a valid award is made in con- 
formity with such agreement, a different 
rule prevails. In such a situation a federal 
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court will grant specific performance to 
enforce the award on the same principles 
that apply to enforcement of contracts. .. . 
Where the award is for the payment of 
money, it may be enforced by appropriate 
proceedings at law.” 


At that point in the opinion, it appeared 
that the union had an excellent chance to 
prevail. The court quickly eliminated that 
possibility: 

“The validity of the award which the 
plaintiff here seeks to enforce must be 
determined in accordance with the substan- 
tive law of Rhode Island where the agree- 
ment of which the arbitration clause is a 
part was made and the arbitration was 
ae 


“The rule is well settled that at common 
law submission to arbitration cannot be 
specifically enforced and either of the par- 
ties to that submission may revoke it at 
any time before an award is made. The 
remedy of the party aggrieved by such 
revocation is an action for a breach of the 
agreement to submit to recover damages, if 
any, caused by the revocation of the other 
party. And obviously at common law if 
there is no submission to arbitration there 
can be no valid award. 


“In Rhode Island the common law 
rule as to the effect of a revocation of the 
submission prevails. 


“In the present case the defendant [em- 
ployer] as soon as arbitration was requested 
refused unequivocally to appoint an arbi- 
trator or to make a submission to arbitra- 
tion. It was not represented at the hearing 
before the sole arbitrator, did not partici- 
pate therein and did not do anything that 
could be regarded as a ratification of the 
unauthorized actions of the sole arbitrator 
selected at the request of the plaintiff 
[union]. 
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“In my opinion, since there was no sub- 
mission by the defendant to arbitration, the 
so-called arbitration proceedings were a 
nullity and the award is invalid.” 


Under the decision, it appears that the 
union had no remedy, at law or in equity, 
in a federal or in a state court, except 
possibly in a lawsuit for damages not based 
on the award. Further, it is not clear 
whether the court decided that it had power 
to hear the dispute under Section 301 of 
Taft-Hartley—that is, it is not certain whether 
the case was decided on the merits. In dis- 
tinguishing the case from Pawtucket, the 
court said the distinction depended upon 
“a valid award.” It later ruled the award 
invalid. 

The Dunn case was decided May 26. The 
wrongful discharge alleged in the case had 
occurred in 1953. Ironically, a Rhode Island 
statute which probably would have changed 
the outcome of the case took effect on May 
5, 1955. It was not, of course, applied, or 
even mentioned, in the Dunn opinion. 


The new law makes “valid, irrevocable 
and enforceable” a provision in a written 
labor contract for arbitration of disputes. 
It applies to contract negotiation disputes 
as well as those arising out of existing 
agreements. Provision is made for staying 
court action on disputes referable to arbi- 
tration under such agreements. Either party 
may ask for such a stay. Specific enforce- 
ment of promises to arbitrate is provided for. 


Presumably, the Dunn situation cannot 
recur either in a Rhode Island court or in 
a federal court applying Rhode Island law. 
The statute prevents it. Impartial observers 
would probably label the change from the 
common law as a forward step. Peaceful 
collective bargaining can hardly be said 
to have been promoted by a rule of law 
which enables a party to a labor contract 
to breach with impunity a promise to arbi- 
trate. 


Arbitration-statute states.—-A recent New 
York case illustrates the effect of failure to 
live up to a promise to arbitrate in a state 
which has abandoned the harsh common 
law rule applied in the Dunn case. In Tracy 
Refrigeration Corporation v. Berger, 28 LABoR 
Cases { 69,465, a union proceeded to arbi- 
tration under its labor contract in a dispute 
left unsettled after the grievance procedure 
was exhausted. The employer appeared at 
the arbitration proceeding and participated 
in several sessions. At that point he with- 
drew and filed suit against the union to 
halt the arbitration. 
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The employer contended that he had 
never been a party to a collective bargaining 
agreement with the union and that, as a 
consequence, there was no issue between 
them to arbitrate. He denied the existence 
of a contract to arbitrate. 

The request to stay the arbitration was 
denied. The court found it unnecessary to 
try the issues raised by the employer. It 
said: 

“The difficulty with plaintiff's [employ- 
er’s] position is not alone its participation 
in the pending arbitration proceeding, but 
its failure to comply with that provision of 
the arbitration demand which, in pursuance 
of Section 1458 of the Civil Practice Act, 
required the plaintiff within ten days from 
receipt of the demand to put in issue the 
making of the contract or the failure to 
comply therewith if either of the issues was 
to be contested. The motion is denied.” 


The section of the law to which the court 
referred provides that a party who has not 
participated in the selection of arbitrators 
or in any of the proceedings before them 
and who has not made or been served with 
an application to compel arbitration may 
put in issue the making of the contract or 
submission or the failure to comply with 
it. He may seek a stay of arbitration or, if 
an award has been rendered, may oppose 
confirmation of it. If he has been personally 
served with notice of an intention to arbi- 
trate, he may raise the issues only by a 
motion for a stay of arbitration. The sec- 
tion also permits a party. who is denied a 
motion, as in the Tracy case, to return to 
the arbitration proceedings, if they are still 
in progress, and attempt to win an award 
in his favor. : 

Another New York case furnishes an 
indication of the dignity which is accorded 
to arbitration contracts. In Bryant Pharma- 
ceutical Corporation v. United Service Em- 
ployees Union, Local 377, CIO, 28 Lasor 
Cases J 69,456, the contract called for arbi- 
tration of “any dispute, difference or con- 
troversy.” A union’ took a dispute to 
arbitration. The employer asked the state 
supreme court to stay arbitration. 


The employer backed up his request with 
the argument that the union had gone on 
strike in violation of the contract. This, he 
said, was in effect a repudiation of the con- 
tract, including the agreement to arbitrate. 


The court dismissed the motion to stay 
arbitration, and suggested that the em- 
ployer bring an action for rescission of the 
contract. 
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America of the Future 


America’s Needs and Resources. J. Fred- 
erick Dewhurst and associates. The Twen- 
tieth Century Fund. 330 West 42nd Street, 
New York 36, New York. 1955. 1,148 pages. 


This is a major study of the American 
economic system and has already received 
wide attention. It is a revision of an earlier 
volume. This study points out that we now 
have the strongest economy in the history 
of the world, capable of attaining, by 1960, 
a total national output of $414 billion and 
making possible an average family income 
of more than $6,000 per year, with pros- 
pects for more. 


Among the more striking findings of this 
study are the following: 


(1) American productivity, meaning the 
average output per hour of work, is in- 
creasing so rapidly that if present rates 
continue, in another century we shall be 
able to produce as much in one seven-hour 
day as we now produce in a 40-hour week. 


(2) At our present rates of growth, we 
shall have a population of 177 million in 
1960. A total of 69 million should be at 
work or in the armed services, and unem- 
ployment (principally shifts between jobs) 
should not average more than 5 per. cent 
of the working force, or 3.5 million. 


(3) If we assume that unemployment will 
go no higher than it is today, with working 
hours about the same and productivity 
rising 35 per cent in the 1950’s (it rose 47 
per cent during the 1940’s), we could pro- 
duce a total national output as high as 
$490 billion by 1960. If we were forced into 
war emergency conditions similar to those 
of World War II, our total national out- 
put could rise to $600 billion by 1960. 


(4) The United States, with little more 
than 6 per cent of the world’s population 
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and less than 7 per cent of its land area, 
now produces and consumes well over one 
third of the world’s goods and services, and 
turns out nearly one half of the world’s 
factory-produced goods. 


(5) “The aggregate real income of the 
more than 160 million Americans today 
probably exceeds the combined income of 
the 600 million people living in Europe and 
Russia and far surpasses the total income 
of the more than one billion inhabitants 
of Asia.” 


(6) While American productivity has 
steadily gone up, working hours have 
steadily gone down, from an average of 
about 70 hours per week in 1850 to the 
40-hour week of today. It would take an 
1850 worker three weeks at 70 hours per 
week to produce as much as an average 
worker turns out in a 40-hour week today. 


(7) Leisure time for recreation for the 
average employed American has nearly 
doubled since 1900 and seems likely to 
increase still further. Figures indicate that 
since 1910 as our national productivity has 
increased we have tended to take two 
thirds of the potential increase in the form 
of goods and services, and one third in 
shorter working hours and increased lei- 
sure. Long-term trends indicate an average 
workweek of 37.5 hours in 1960. 


(8) Although the nation as a whole is at 
peak prosperity, there are still many Ameri- 
cans who have substandard housing, in- 
adequate clothing and insufficient food, 
schooling, medical care and other basic 
requirements. If we brought our total na- 
tional output up to a level needed to make 
possible adequate standards of health and 
decency for every living American, we 
would need to produce a total only 7 per 
cent larger than our estimated national 
output for 1960. 
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Pension Textbook 


Fundamentals of Private Pensions. Dan M. 
McGill. Richard D. Irwin, Inc., Homewood, 
Illinois. 1955. 239 pages. $5. 


This volume is the initial publication of 
the Pension Research Council of the Whar- 
ton School of Finance and Commerce. It 
has a twofold purpose: (1) to provide a 
broad background for the more specialized 
studies to follow and (2) to serve as a basic 
text for those persons aspiring to a fuller 
understanding of the private pension mech- 
anism, 


It is especially designed to meet the 
needs of college or university students and 
trainees in insurance companies, trust com- 
panies and pension consulting firms. It 
should also prove useful to management 
personnel, labor union representatives and 
others interested in the administration of 
private pensions. 


In keeping with the fundamental objec- 
tives of the book, an effort has been made 
to strike a proper balance between prin- 
ciples and practices. 


Industrial pensions appeared on the Ameri- 
can scene during the last quarter of the 
nineteenth century, but only within the last 
two decades have they assumed any signif- 
icance in the old-age financial picture. In 
the beginning, private pension benefits were 
universally regarded as gratuities from a 
grateful employer in recognition of long and 
faithful service. The payments were usually 
discretionary, the employer assuming no 
legal obligation to provide benefits. 


As the years went by, certain groups, 
anxious to encourage and strengthen the 
pension movement, sought to place on the 
employer a moral obligation to provide pen- 
sions to superannuated employees. As early 
as 1912, one student of the old-age problem 
wrote: “From the standpoint of the whole 
system of social economy, no employer has 
a right to engage men in any occupation 
that exhausts the individual’s industrial life 
in ten, twenty, or forty years; and then 
leave the remnant floating on society at 
large as a derelict at sea.” This point of 
view was frequently expressed during the 
next few decades, being the subject of wide- 
spread debate in the early 1920’s. It was 
adopted by the United Mine Workers and 
used by that organization in its 1946 cam- 
paign to establish a welfare fund. 


Despite its respectable following, this 
concept, now known as the human deprecia- 
tion concept, clearly rests on some logical 
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imperfections. In the first place, aging is 
not a result of employment but of physio- 
logical processes. Even if it could be es- 
tablished that certain occupations tend to 
accelerate the aging process, the employer 
logically should be responsible for only the 
increase in the rate of aging. Second, the 
responsibility for providing retirement bene- 
fits is placed entirely on the last employer. 
Only the terminal employer is accused of 
casting away the worn out human machine, 
leaving it “floating on society at large asa 
derelict at sea.” The same disapprobation 
does not attach to an employer who dis- 
charges an employee in his middle years 
without providing paid-up pension benefits. 
Finally, and this is the crux of the matter, 
the cost of replacing a human machine is 
not comparable to that of replacing a physi- 
cal machine. A human machine can be re- 
placed with only the cost of training a 
replacement, whereas the purchase price of 
a new unit must be accumulated to replace 
a worn out physical machine. 


The human depreciation concept has been 
supplanted—or supplemented—in some quar- 
ters by the theory that pensions are nothing 
more than deferred wages. 


Pursued to its logical conclusion, this 
concept has some far-reaching implications. 
Certainly it would cali for full, immediate 
vesting of all benefits in the employees. It 
would also require that the minimum em- 
ployer contribution to the plan be equal to 


the proposed wage increase. (As a matter 
of fact, the concept usually carries the im- 
plication that the employer should assume 
the full cost of the plan.) Finally, it might 
be argued that all contributions should be 
paid into an irrevocable trust fund admin- 
istered by the employees, entirely free of 
either employer or union control. 


It is doubtful that the private pension 
movement can be explained in terms of any 
one social or economic philosophy. Its ra- 
tionale lies in broad and conflicting forces 
that do not lend themselves to definitive 
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characterization. One might conclude that 
the only tenable explanation of the develop- 
ment is business expediency. Whatever the 
reason, or the concept, pensions are an in- 
tegral part of the working relation of mil- 
lions of men and women and they are being 
adopted with increasing frequency, all of 
which makes this book about a relatively 
new subject a worth-while one to study. 


California Publications 


Bureaucratization in Industry. Reinhard 
Bendix. Reprint No. 68. Institute of In- 
dustrial Relations, 201 California Hall, Uni- 
versity of California, Berkeley 4, California. 
1955. 12 pages. 


In 1792, an observer stated that it took 
him six weeks of careful observation to be- 
come thoroughly familiar with every detail 
of a business employing 500 men. It is 
improbable that this could be done today. 
The manager of a plant with 500 employees 
cannot be in daily touch with the details of 
today’s manufacturing process. He will 
have various subordinates to supervise this 
process for him. Bureaucratization in in- 
dustry is not simply synonymous with in- 
creasing size but with the growing complexity 
of its operation, and the general trend is in 
the direction of an increase of the com- 
plexity of managerial tasks. Industrial 
management must subdivide and co-ordinate 
the tasks of administration and production, 
and then maximize the efficiency of each 
operation. 


This reprint is reprinted from IJndustrial 
Conflict, published by McGraw-Hill Book 
Company, Inc. 


Local Employers’ Associations. William H. 
Smith. Institute of Industrial Relations, 201 
California Hall, University of California, 
Berkeley 4, California. 1955. 72 pages. 25¢. 


The employers’ association is a specialized 
form of association having industrial rela- 
tions as its principal area of interest. The 
purpose of this booklet is to describe the 
various types of local employers’ associa- 
tions, their objectives and the kind of serv- 
ices which they perform. The term “local” 
is intended to distinguish between associa- 
tions which restrict their membership to 
employers in a particular locality and those 
that are state-wide, regional or national in 
scope. These associations are often of 
greater value to relatively small concerns 
in that they develop collective action by 
employers in areas of mutual interest and 
co-ordinate employer activity, and engage 


Books .. . Articles 


in educational activities relating to these 
common interests. Collective bargaining has 
produced many different types of bargaining 
structures. The employers’ association steps 
in and assumes responsibility for conducting 
labor-management relations where this re- 
sponsibility before rested upon a small in- 
dividual employer. The basic purpose, of 
course, is to obtain equality of bargaining 
power with the union. 

The growth of these associations has 
been greatest on the Pacific Coast. 





ARTICLES 





Union Encroachment on Management 
. The problem raised by union attempts 
to bring management functions within the 
collective bargaining sphere is discussed by 
the author of this article. While there is 
little in the National Labor Relations Act 
that saves employer rights to unilateral 
action, besides the section which forbids 
interference with management’s right to 
select its own officials to represent it in 
bargaining negotiations, there is much in 
the general body of jurisprudence to guide 
possible future thinking on the subject. 
The author’s point is that, as the Supreme 
Court has pointed out, there are perhaps 
many things which employers may do uni- 
laterally despite union objections thereto, 
simply because they are not traditionally 
found in bargaining in the industry, or be- 
cause these things have by tradition been 
regarded as “management prerogatives.”— 
Lang, “Unilateral Changes by Management 
as a Violation of the Duty to Bargain Col- 
lectively,” Southwestern Law Journal, Sum- 
mer, 1955. 


Fair Labor Standards Act Coverage . . . 
This article studies the “writing” of the 
Fair Labor Standards Act section on 
coverage as done by the Supreme Court. 
It points out that the confusion in Congress 
as to the real meaning of Section 3(j) of the 
act, even after amendment, seems likely to 
be reflected in a good deal of judicial con- 
fusion, also. The author feels that there is 
much doubt whether the amendment clari- 
fied the true meaning of the section at all; 
thus, the courts and administrators are 
more free than they would ordinarily be 
to give varied meanings to the law, since 
even the legislative intent is unclear.—Beth, 
“Essentiality to Production for Commerce: 
A Case Study in Statutory Interpretation,” 
Missouri Law Review, June, 1955. 
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Meetings of Labor Men 


Fifteenth Northern Ohio Personnel and 
Executive Conference.—‘People and Produc- 
tivity” will be discussed at the conference 
which is sponsored by the Cleveland Cham- 
ber of Commerce and affiliated groups of 
personnel and industrial relations men. It 
will be held January 19 and 20 at the Hotel 
Carter, Cleveland, Ohio. 


Second International Automation Exposi- 
tion——A display of equipment and com- 
ponents by 200 manufacturers for automation 
of plant and office processes will feature 
this exposition at Navy Pier, Chicago, IIli- 
nois, November 14-17. Lecture-demonstra- 
tion clinics and conferences will be held. 
Additional details on registration and ex- 
hibits may be had from Richard Rimbach 
Associates, Inc., 845 Ridge Avenue, Pitts- 
burgh 12, Pennsylvania. 


AFL and CIO Merger.—On December 1 
and 2, the AFL and CIO will hold separate 
conventions in New York City to give final 
approval to their merger. The actual merger 
will take place in a joint convention on 
December 5 at the Seventy-first Regimental 
Armory, Park Avenue and 33rd Street in 
New York City. New name of the single 
federation: “American Federation of Labor 
and Congress of Industrial Organizations.” 


AFL Conventions.—November 7: United 
Automobile Workers, Cincinnati, Ohio; 
Journeymen Horseshoers, Louisville, Ken- 
tucky. November 28: Building and Con- 
struction Trades Department, New York, 
New York; Metal Trades Department, New 
York, New York. 

CIO Conventions.—November 3-6: Cali- 
fornia State IUC, Civic Auditorium- Exhibit 
Hall, Long Beach, California. November 
17-19: Maryland State IUC, Willard Hotel, 
Washington, D. C. November 18-20: New 
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Hampshire State IUC, Hotel Carpenter, 
Manchester, New Hampshire. December 
1-3: Ohio State IUC, Cleveland Music Hall- 
Public Auditorium, Cleveland, Ohio. 


Taft-Hartley Protects 
Individual Workmen 


Kammbholz points out extent to which 
employees use federal labor law. 


The Taft-Hartley Act emphasizes the 
dealings between employers and unions, but 
it does not make the individual employee a 
“forgotten man,” NLRB General Counsel 
Theophil C. Kammbholz said recently. He 
made the statement in an address to an 
Illinois Chamber of Commerce labor sym- 
posium on October 14. 


“When we reflect upon the power of the 
interests of both labor and management 
which are affected by the administration of 
this statute,” Mr. Kammbholz said, “it should 
not be surprising, I suppose, that in the 
sound and fury of the economic tug -of war 
between those interests the exact status 
of the man at the machine is sometimes 
lost sight of. . . . 


“We know, of course, that the theory 
behind the National Labor: Relations Act 
in the first place was that employees should 
be protected in the right to organize into 
unions so that they would be able to bargain 
over employment terms with their employ- 
ers, not as individual workers, but as col- 
lective groups. Since the protagonists in 
the development of large scale collective 
bargaining had to be industrial management 
on the one side, and organized labor on the 
other, it was inevitable, perhaps, that under 
the Wagner Act the individual employee 
as a party in interest was sometimes rele- 
gated to the background. And with the 
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tremendous growth of unions under federal 
protection of the employees’ right to or- 
ganize, it was also inevitable that sooner 
or later legislative eyes would turn again 
toward the individual employee. The Taft- 
Hartley Act, I think, gives more than a 
sidelong glance in this direction. Personally, 
I feel very strongly that it is of the greatest 
importance that those having to do with 
the administration of this statute should 
ever keep in mind the rights of the indi- 
vidual American worker as a private citizen. 


“This I must concede, is not always easy 
to do. By its very nature the statute’s basic 
theme of collective bargaining, based on the 
principle of majority rule in the selection 
of bargaining representatives, imposes sub- 
stantial limitations upon the individual em- 
ployee. In short, if the majority of the 
workers in his plant vote for a bargaining 
representative, the individual employee must 
accept the results of the bargaining of that 
representative and forego the right to deal 
with the employer as an individual. And if 
the union,and the employer enter into a 
union-shop contract, the employee must join 
the union and pay union dues as a condition 
of retaining his job. But beyond these re- 


strictions—and there is no gainsaying that 
they are substantial—the Taft-Hartley Act 


represents an important effort, I think, to 
keep the individual worker from being com- 
pletely engulfed in this day of big business 
and big unions. Its development in the 
law represents the most natural kind of 
legislative evolution. 


“You may wonder to what extent indi- 
vidual employees make use of the rights and 
protections the Act affords them, The rec- 
ords show that from 1948 to the present 
time charges filed by individual employees 
have ranged from 30 per cent to about 43 
per cent of the total unfair labor practice 
charges filed with the Board each year. 
For instance, in the most recent fiscal year 
—1955—a total of 6,163 charges were filed 
and, of these, 2,668, or about 43 per cent, 
were filed by individual employees. A 
further breakdown of charges filed by indi- 
viduals in fiscal 1955 by approximate per- 
centages shows that 59 per cent were against 
employers and 41 per cent against unions. 
This, it seems to me, reflects a very substan- 
tial reliance upon the protections of the 
statute by the individual employee. The 
record of employee participation in repre- 
sentation elections is similarly impressive. 
In the past 20 years the Board has con- 
ducted some 75,550 elections. Total em- 
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ployees eligible to vote in these elections 
numbered over 13,685,000. Of these, more 
than 11,658,000 participated in the elections 
and cast valid votes. In other words, more 
than 85 per cent of the employees eligible 
to vote exercised their franchise. These 
figures, I suggest, may be taken as some- 
thing of a gauge as to the effectiveness of 
the whole statutory operation.” 


NLRB Not Biased 


Member Rodgers cites proof that recent 
Board record is not antiunion. 


The charge that decisions of the Eisen- 
hower-appointed National Labor Relations 
Board majority reflect antilabor bias is 
“completely baseless,” according to Acting 
Chairman Philip Ray Rodgers. Mr. Rod- 
gers cited statisical evidence to support his 
statement in an address to the 1955 conven- 
tion of the American Mining Congress at 
Las Vegas, Nevada, on October 10. 


A part of the address follows: 

“Let us look at the record, and let the 
record speak for itself. During the fiscal 
years 1954 and 1955, the only years during 
which any Eisenhower appointees have been 
identified with the Board, and hence the 
only years during which this so-called pro- 
employer aberration could possibly have 
been in evidence, the National Labor Rela- 
tions Board has issued decisions in a total 
of 536 contested unfair labor practice or 
‘C’ cases. Of these 536 cases, 422, or ap- 
proximately 80 percent, have been decided 
by a unanimous vote of the Board. And in only 
17 of these, or 3 percent of these 536 cases, 
has the vote of the Board been divided 
along so-called political or philosophical lines. 


“Let us look at the record for these same 
two years in the representation, or ‘R’ case 
field. During the two fiscal years in ques- 
tion, this Board has issued a total of 3,197 
decisions in contested ‘R’ cases. Of these 
3,197 cases, 3,071, or more than 96 percent 
of the total, have been decided by a unani- 
mous vote of the Board. And in only 14, 
or one-half of 1 percent of these 3,197 cases, 
has the vote of the Board been divided along 
so-called political or philosophical lines. 


“Now let us look at the total record—the 
combined ‘C’ and ‘R’ case record—for these 
two fiscal years. During the two fiscal years 
in question, this Board has decided a com- 
bined total of some 3,733 contested cases. 
Of these 3,733 cases, 3,493, or approximately 94 
percent of the total, have been decided by a 
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unanimous vote of the Board. And in only 
31, or less than 1 percent of these 3,733 
cases, has the vote of the Board been divided 
along so-called political or philosophical lines. 


“What then can we reasonably conclude 
from these figures of record? 


“1. We can reasonably conclude that in 
the area of unfair labor practice cases, these 
charges of bias, prejudice, and political divi- 
sion within the NLRB are just about 97 
percent wrong. 


“2. We can reasonably conclude that in 
the area of representation cases, these charges 
of bias, prejudice, and political division are 
just about 9914 percent wrong. 


“3. We can reasonably conclude that in 
the area of the Board’s combined case out- 
put, these charges of bias, prejudice, and 
political division within the NLRB are just 
about 99 percent wrong. 


“4. We can reasonably conclude, in any 
test of fact or veracity, an allegation which 
is 97 percent, 99 percent, or 9914 percent 
wrong, is, to all intents and purposes, a com- 
pletely false and utterly worthless allegation. 


“Now if one were to conclude anything 
from an objective analysis of the foregoing 
facts, one would be forced to conclude (a) 
that the record of this Board is marked by 
a degree of unanimity which equals or ex- 
cels that of any other similar tribunal in the 
land; and he would have to conclude (b) 
that the alleged political division of this 
Board in matters of decision is rendered 
conspicuous only by its absence.” 


Corporate Pension Survey 


Assets of pension funds soar to over 
$11 billion in 1954. 


During 1954, corporate pension funds pur- 
chased $663 million worth of common stock 
and in the same period sold $124 million 
worth of common stock, leaving a balance 
or net purchase of $539 million. The 1954 
purchases were much greater than _ pur- 
chases of common stock for the years 1951, 
1952 and 1953—the years covered by a 
Securities and Exchange Commission survey. 
The pension funds of United States corpo- 
rations at the end of 1954 were estimated 
to hold $11.2 billion in assets. 


These pension funds have more invested 
in corporate bonds than in any other type 
of asset. At the end of 1954, they held 
$6 billion of corporate bonds, $2.1 billion 
in common stocks and $2 billion in United 
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States Government bonds. They also held 
$280 million in cash, $420 million in pre- 
ferred stock and $440 million in other 
assets. (For the most part, the common 
stock is carried on the books at cost and, 
in view of the advance of common stock 
values in 1955, this understates the actual 
market value of the assets.) 


One out of every six of the funds had 
investments in their own company stock. 


More Strikes, Less Idleness 


Fewer workers affected by stoppages in 
August than in July. 


The 450 work stoppages caused by labor- 
management disputes that began in August 
idled 220,000 workers, 530 fewer than were 
involved in July’s 425 strikes. The brief 
steel strike in July caused the idleness total 
to soar in that month. 

A total of 659 strikes were in effect in 
August, including those beginning in earlier 
months. The 380,000 workers involved lost 
three million man-days of work. Comparable 
figures for July were 650 strikes, 900,000 
strikers and 3.2 million man-days lost. 
Among the August stoppages were seven 
involving 10,000 or more workers; three of 
these were in the farm-equipment industry. 
The others included strikes in the steel, 
nonferrous metals, aircraft parts and elec- 
trical products industries. 

The first eight months of 1955 saw more 
strikes, more workers involved and more 
man-days of idleness than the same period 
in 1954. Percentagewise, however; the re- 
sult was about the same—% of 1 per cent 
of available working time lost—because of 
higher employment this year. This per- 
centage is lower than for any other com- 
parable postwar period except in 1951. 


Schwartz Gets Labor Post 


New chairman chosen for compensation 
appeals board. 


Theodore M. Schwartz was appointed 
chairman of the United States Department 
of Labor’s Employees’ Compensation Ap- 
peals Board by Secretary of Labor James 
P. Mitchell recently. Formerly general counsel 
for the New York State Workmen’s Com- 
pensation Board, Mr. Schwartz succeeds 
John E. Lawyer, who has been made an 
associate director of the Office of Inter- 
national Labor Affairs. 
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The Cover: 


Let Us Thank the Lavish Hand... 





THANKSGIVING DAY, said 
O. Henry, “is the one day that is purely American.” The his- 
tory of the holiday—its origin at Plymouth by the Pilgrims 
after the rich 1621 harvest, the fact that President Abraham 
Lincoln fixed the last Thursday in November as the day to 
observe it, and the rest—is too well known to need recounting. 
Americans celebrate the occasion in different ways. Attend- 
ance at religious services is widespread. Feasting is universal, 
and the piéce de résistance of the festive board is the noble 
turkey. 

Over 63 million turkeys will be grown this year, but that 
is only a small part of the whole poultry business. The indus- 
try had difficulty getting started in early America, because 
wild fowl were so plentiful. Even after a demand developed, 
around 1825, lack of refrigeration limited marketing. Today, 
it is a multibillion dollar industry. 


Ecc PRODUCTION is the 
main item—some 68 billion were produced here in 1953. Meat 
fowl production is probably the fastest growing part of the 
industry. Over 620 million birds weighing over two billion 
pounds and worth $380 million were grown in 1954. More 
than 26 million broiler chicks are hatched each week. In ready- 
to-cook poultry alone, American purchases averaged 28 pounds 
per person last year. 

Most of the meat and eggs are from chickens, but, senti- 
mentally and historically at least, the turkey is the most im- 
portant product of the poultry industry. Its very size dwarfs 
the 100-odd varieties of other fowl—bronze turkey cocks aver- 
age 36 pounds, hens 20 pounds. In recent years, smaller tur- 
keys have been developed and are becoming popular, but even 
they are much bigger than chickens. 


On THANKSGIVING DAY, 
the turkey provides a symbol of America’s pride in her success, 
a ceremonial link with her hardy founders. The gobblers clus- 
tered on the cover, come November 24, will provide succulent 
proof of the plenty with which this land has been blessed. 
United Press Photo. 
























